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TOWNSHIP OF PEQUANNOCK ZONING BOARD OF ADJUSTMENT


RESOLUTION OF MEMORIALIZATION


MORRIS COUNTY, NEW JERSEY

MATTER OF: Demetro and Kim Carbone


PROPERTY LOCATION:  Block 1501, Lot 12, 17 Sunset Road 


APPROVED:  May 2, 2013


MEMORIALIZED:  June 6, 2013


WHEREAS, Demetro and Kim Carbone (“Applicant”) have requested preliminary and final site plan approval with variances for rear yard setback, lot depth and for construction of a building on an unimproved street and design standard waiver relief for property located at 17 Sunset Road, known and designated as Block 1501, Lot 12 on the Tax Maps of the Township of Pequannock in the “R-87" zone district (“Property”); and 


WHEREAS, a public hearing was held before the Zoning Board of Adjustment of the Township of Pequannock (“Board”) on May 2, 2013; and


WHEREAS, the Board heard the testimony by Applicant and its witnesses, as well as receiving testimony from the Board’s own experts; and

WHEREAS, Applicant, appearing through The Law Office of Steven C. Schepis, L.L.C.,  Steven C. Schepis, Esq., filed an Affidavit of Proof that Notice of Hearing was given as required by law; and


WHEREAS, a complete application has been filed, the fees required by ordinance have been paid, and the jurisdiction and powers of the Board have been properly invoked and exercised;


NOW, THEREFORE, BE IT RESOLVED that the Board makes the following findings of fact with regard to the application.


1.
Applicant provided adequate notice of the application and the hearing in accordance with the New Jersey Municipal Land Use Law (“MLUL”).


2.
The Property, owned by Applicant, measures 2.28 acres and is located at 17 West Sunset Road in the Township of Pequannock (“Township”) in the Township’s R-87 zone district.


3.
West Sunset Road has not been accepted by the Township.  

  
4.
The Property was created pursuant to a 1998 subdivision and variance application approved by the Township’s Planning Board on May 18, 1998 and memorialized by Resolution  dated June 15, 1998.  The terms and conditions of the June 15, 1998 Resolution are incorporated by reference herein. 


5.
The Property was the “parent” lot of the subdivision and is oversized in area.  The rear yard of the Property is bordered by the driveway to the Sunset Valley Golf Course.  


6.
Applicant proposes to construct a new dwelling on the Property.  Said swelling will include an attached garage which will encroach into the minimum seventy-five foot (75') rear yard setback required by the Township Zoning Ordinance (“Zoning Ordinance”).  Applicant proposes a setback of fifty feet (50').  A bulk variance will be required. 


7.
A bulk variance will also be required for a pre-existing non-conforming lot depth dimension extant at the Property.  A depth of four hundred thirty-five feet (435') is required and a depth of two hundred thirty-four feet (234') feet is provided.  Applicant’s proposed development will not exacerbate this pre-existing condition.


8.
Applicant will also require a variance pursuant to N.J.S.A. 40:55D-36 for a lot not fronting on an approved street.  West Sunset Road has not been accepted by the Township. 


9.
Finally, Applicant will require a variance from the design standard requirements of the Zoning Ordinance for the lower portion of the Property’s driveway, which has a grade of twelve percent (12%), in excess of the maximum of ten percent (10%) permitted under the Zoning Ordinance..  


10.
Applicant’s proposal is depicted on site plans prepared by Frederick. C. Meola, P.E., P.L.S. of F. C. Meola, LLC, entitled “Demetro and Kimberly Carbone, 17 West Sunset Road, Pompton Plains, NJ” consisting of four (4) sheets dated February 26, 2013 and revised through April 17, 2013.   


11.
Applicant also presented architectural elevations prepared by William P. Byrne, of Byrne Design Associates, Inc., entitled “Carbone Residence, Pequannock, NJ” consisting of two (2) sheets dated January 12, 2013, and architectural sketch depictions, also prepared by Mr. Byrne, entitled “Carbone Residence, 17 West Sunset Road, Pequannock, NJ” consisting of three (3) sheets, dated March 12, 2013.


12.
Applicant’s attorney also provided six (6) photographs of the Property which he had personally taken on May 1, 2013, and a 2007 photograph of the Property and surrounding lots which was acquired from the Morris County Planning Board. .  


13.
The Board also received reports from its Professional Planner, Eileen B. Banyra, P.P., dated April 24, 2013 and its Consulting Engineer, Michael Simone, Jr. P.E., dated April 8, 2013, the contents of which are incorporated herein by reference. 


14.
The Board heard the testimony of Applicant’s Architect, William P. Byrne.


15.
Mr. Byrne testified that at present, the Property is improved with a residential dwelling.  


16.
A frame barn having four hundred eighty square feet (480 s.f.) of floor area, concrete slabs/pads and a frame shed having 196 square feet (180 s.f. of floor area) shed are also located on the Property. 


17.
Applicant intends to remove the existing dwelling and all outbuildings from the Property.  The existing septic system will also be removed and an existing utility pole relocated. 


18.
Mr. Byrne testified as to his architectural plans and the topography of the Property.


19.
Applicant seeks to construct the new dwelling and garages to accommodate a growing family.  


20.
Applicant proposes to install a new driveway which would lead to the front of the new dwelling.  The driveway will also access proposed two (2) and three (3) car garages on the west side of the dwelling.  


21.
The aforesaid garage structures would both measure one (1) story in height and will be used for family vehicles.  Applicant will not use the garages for business purposes.   


22.
The garages will be placed n a “motor court” style with the dwelling and its garages arranged to surround a paver parking area.  The three (3) car garage at the rear of the  Property will necessitate the rear yard variance. 


23.
The two (2) garages will be linked by a masonry breezeway, which connects the two (2) car garage in the front of the Property to the dwelling and reinforces the “motor court” effect.  


24.
Primary access to the garage areas will be provided through an arch in the breezeway, and the driveway and parking area will be constructed of pavers.  


25.
A secondary gravel access branching south off of the driveway will also be provided for vehicles whose height prevents their driving through the arch.  


26.
The proposed configuration also helps conceal the visual impact of the garages from the street. 


27.
Mr. Byrne testified as to the variances requested.  It was Mr. Byrne’s professional opinion that the requested rear setback and lot depth variances could be justified under the criteria set forth in the MLUL at N.J.S.A. 40:55D-70 (c)(1) or N.J.S.A. 40:55D-70(c)(2).


28.
With regard to lot depth, Mr. Byrne testified that the proposed development will not exacerbate the pre-existing non-conforming condition.  He also testified that the 1998 subdivision of the Property (discussed in Paragraph 4 above) did not create the rear yard deficiency.  


29.
Mr. Byrne further testified that the unusually shallow configuration of the Property creates a unique challenge to its development. 


30.
Similarly, while the proposed the rear yard setback is deficient, the deficiency is  the result of the beneficial location and design of the garages and “motor court” which will place vehicles in a less conspicuous location.   


31.
With regard to the benefits of the garage location, Mr. Byrne testified that he had reviewed the Township’s Master Plan and, in his professional opinion, believed that the application promoted the “Land Use Objectives and Policies” of the Master Plan, specifically Objective 10, by promoting the location of parking spaces in the rear and side yards of the Property to minimize the “clustering” of vehicles and the visual impediment caused thereby.   


32.
Mr. Byrne also testified that, in his professional opinion, the application advanced the “Housing Goals” of the Master Plan by adding further diversity to the Township’s housing stock. 


33.
Mr. Byrne testified that the removal of the outbuildings and concrete slabs/pads at the Property pursuant to the application advanced the purposes of the MLUL by enhancing the adequacy of adequate light, air and open space, N.J.S.A. 40:55D-2(c),and by promoting a more desirable visual environment at the Property, N.J.S.A. 40:55D-2(i).


34.
Turning to the issue of sewerage, Applicant’s attorney, Mr. Schepis, advised the Board that pursuant to the 1998 subdivision approval for the Property, Applicant’s predecessor in title was required to connect to the municipal sewer system (a manhole connection is located to the east of the Property on West Sunset Road) but did not do so. 


35.
Mr. Schepis advised the Board that Applicant would effectuate connection of the Property to municipal sewer and water.


36.
The Board heard the testimony of Applicant’s engineer, Frederick E. Meola, P.E., P.L.S. 


37.
Mr. Meola testified as to the site plans which he prepared in connection with Applicant’s project, grading at the Property and Applicant’s proposed landscape walls in three (3) locations at the Property.


38.
In response to concerns expressed by the Board as to drainage and grading at the Property, the Board requested, and Applicant agreed, that prior to the issuance of any building permit to Applicant, the Township Engineer will conduct a comprehensive review of Applicant’s proposed grading plan for the Property.  This will be a condition of approval. 


39.
The Board’s Consulting Engineer, Mr. Meola, discussed in detail the conclusions and recommendations set forth in his April 8, 2013 report.



CONCLUSIONS OF LAW

Based upon the foregoing findings, the Board makes the following conclusions of law:


1.
Applicant has shown by testimony, exhibits and other evidence that the relief sought can be granted.


2.
The site plan application conforms to the requirements of the Township and will promote the purposes of the R-87 zone district as set forth in the Township’s Master Plan.  The proposed use is permitted in the R-87 zone.  


3.
Applicant’s proposal will improve and upgrade the appearance of the Property and enable the Property to be used in a productive manner consistent with the intent and purpose of the Township’s  Zoning Ordinance.


4.
Accordingly, the Board concludes that the application for preliminary and final major site plan approval, as proposed, is in the public interest as proposed and is hereby granted, subject to the relief further granted herein and any conditions related thereto.


5.
The variances requested by Applicant for rear yard setback and lot depth can be granted. 


6.
As indicated Applicant’s plans and testified to by Applicant’s architect, Mr. Byrne, Applicant’s Property is of unique size and shallow dimensions. This is an extraordinary and exceptional situation which uniquely burdens the Property.


7.
The variances requested are moderate in nature and reflect a responsible effort to design the rear garage necessitating the variance in a manner which will mitigate the encroachment.  Said design will also result in the removal of out buildings and concrete slabs/ pads at the Property, significantly improving its appearance.  


8.
These measures fulfill two of the express purposes of zoning contained in the MLUL at N.J.S.A. 40:55D-2, these being the increased provision of light, air and open space and the promotion of a desirable visual environment.    


9.
Based upon the foregoing, the benefits to be obtained from permitting the variances for rear yard setback and lot depth requested by Applicant outweigh any detriments which might result from permitting this variance from the terms of the Zoning Ordinance.  Accordingly, the Board concludes that variances for rear yard setback and lot depth shall be and hereby are granted pursuant to the authority conferred on the Board by N.J.S.A. 40:55D-70(c)(2).


10.
The variance requested by Applicant for a building lot not fronting on an approved street can be granted. 


11.
While West Sunset Road has not yet been accepted by the Township, its configuration and construction are sufficient to permit access to the Property by police, fire, public safety and emergency vehicles in the event such access is necessary.  The Property has been accessible in its present location and configuration for many years.  


12
To strictly enforce the requirement pursuant to N.J.S.A. 40:55D-35 that the Property be located on an accepted right-of-way would inflict and undue hardship upon the Applicant, who would then be forced to await assertion of municipal control over West Sunset Road, interfering with Applicant’s right to develop and conduct a permitted use upon the Property.


13.
Accordingly, the Board concludes that a variance for a building lot not fronting upon an improved street shall be and hereby is granted pursuant to the authority conferred on the Board by N.J.S.A. 40:55D-36.


14.
The waiver requested by Applicant from the design standards of the Township  Zoning Ordinance requiring a maximum driveway grade of ten percent (10%) can be granted.


15.
The literal enforcement of the requirement for driveway grade would effect undue hardship on the Applicant due to the Property’s unique configuration.  The increase in the  proposed grade is modest in nature.  Moreover, Applicant has agreed to a condition of approval to address and alleviate potential problems caused by stormwater run off due to the additional grade.


16.
Accordingly,  the Board concludes that based upon the testimony and evidence presented by the Applicant, a waiver from the design standards of the Township Zoning Ordinance to permit a twelve percent (12 %) grade in the lower portion of Applicant’s driveway shall be and hereby is granted pursuant to the authority conferred on the Board by N.J.S.A. 40:55D-51.

 
NOW, THEREFORE, BE IT RESOLVED, the Board having reviewed the application and considered the impact of the proposal on the Township and its residents, and having determined whether the proposal is in furtherance of the purposes of the Municipal Land Use Law, N.J.S.A. 40:55D-1 et seq., and the intent and purpose of the Zoning Ordinance and the laws of the Township of Pequannock and whether the proposal is conducive to the orderly development of the site and the general area in which it is located, the Board concludes that good cause has been shown to grant the relief requested by the Applicant for preliminary and final site plan approval, variance and waiver relief as outlined above.  The Board voted on May 2, 2013 to approve the application for development as above described.


BE IT FURTHER RESOLVED that the Board hereby memorializes the approval of the application for development subject to the following terms and conditions:


1.
Applicant shall submit proof of payment of all real estate taxes applicable to the property.


2.
Applicant shall submit a copy of this Resolution with accompanying documentation to verify the satisfaction of each condition stated herein to the Township Zoning Official.  Said documentation shall be numbered to indicate compliance with these conditions.


3.
Applicant shall pay in a timely manner all outstanding and future fees, including, but not limited to, development fees, escrow charges, connection fees and usage fees, and shall post all performance and maintenance bonds and guarantees in connection with the review of this application prior and subsequent to the approval of this application.


4.
Applicant shall be bound by all representations made in testimony, exhibits and reports presented to the Board as well as all representations set forth in the transcripts of the hearings on the dates referred to above.


5.
Applicant shall obtain the approval of any and all other necessary and appropriate City, County, State and Federal governmental agencies and comply with any and all governmental regulations except those specifically waived or modified in this Resolution.


6.
Applicant shall effectuate the connection of the Property to Township water and sewer facilities, and shall revise its plans to reflect said connection to the satisfaction of the Board’s Consulting Engineer. 


7.
Applicant shall undertake all appropriate measures to mitigate the velocity of stormwater flow on Applicant’s driveway to the satisfaction of the Board’s Consulting Engineer. 


8.
Applicant shall provide, to the satisfaction of the Board’s Consulting Engineer,  information as to measures that Applicant will undertake or install to control off-site run-off due to the increase of impervious area at the Property.


9.
Applicant shall comply with the comments and recommendations set forth in the April 24, 2013 report of the Board’s Planner and the April 8, 2013 report of the Board’s Consulting Engineer.  


10.
Applicant shall continue to comply with all terms and conditions of the previous development approval granted by the Planning Board for the Property and memorialized by Resolution dated June 15, 1998. 


11.
Applicant shall install landscaping on the portion of the Property having frontage  upon West Sunset Road and along the upon the rear portion of the Property which abuts the access right-of-way to the Sunset Valley Golf Course.



BE IT FURTHER RESOLVED, that the Board Secretary is hereby authorized and directed to cause a notice of this Resolution to be published in Suburban Trends at the Township’s expense and to send a certified copy of this Resolution to the Applicant, the Township Clerk, the Township Engineer and the Township Assessor and make same available to all other interested parties.







________________________________________







Stephen Cielusniak, Acting Chairman







Township of Pequannock







Zoning Board of Adjustment


I hereby certify this to be a true and accurate copy of a resolution adopted by the 

Township of Pequannock Zoning Board of Adjustment, Morris County, New Jersey, at a public meeting held on June 6, 2013.







_________________________________________







Linda Zacharenko, Secretary







Township of Pequannock 







Zoning Board of Adjustment

The Vote on the Resolution to

approve this Memorialization

was as follows:

Yes:

No:

Abstain:

