Township of Pequannock

Board of Adjustment
Regular Meeting
June 7, 2007
Meeting Convened:



7:30 PM

Members Present:
Bruno, Dolengo, Hebert, Herforth, Way, Finley, Petrarca and Finley.  Also present were Eileen Banyra, Consulting Planner and Anthony Wahl, Esquire, Board Attorney.
Members Absent:
Imfeld

Notice:
Chairman Aikey stated that he Sunshine Law had been complied with by posting the notice of the date, time and proposed meeting on the bulletin board of the Municipal Building on June 1, 2007 and sending it to the six area newspapers including the legal paper on June 1, 2007.
Minutes:




May 17, 2007
Motion by Hebert, second by Petrarca, to approve the minutes as amended.  All in favor.  Motion Carried.
Alternate No. 2 Petrarca sat on the Board as a voting member.  Mr. Bruno certified listening of the May 17, 2007 meeting tape.
Public hearing was concluded regarding the Amaral application.  

Meeting closed to the public.
Antonio Amaral, 18 East Garden Place, Block 902, Lot 24
Mr. Way suggested the board have an open discussion and then go into deliberations.  The Chairman agreed.  

Mr. Bruno asked what properties were owned by Mr. Christmann going back to the 1986 period.  Mr. Wahl stated that the transcript of the Christmann hearing stated that Lot 5 was owned by Mr. Christmann’s father.  Mr. Bruno had the board look at page 90 of the 
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Christmann transcript. Mr. Bruno read Mr. Szabo’s statement that read the lot was vacant except for storage of pipe.  Mr. Bruno asked if at any point from 1953 to the present the property was vacant, therefore, ending the preexisting condition.  Mr. Wahl stated you have to prove intent to abandon a preexisting nonconforming use.  Mr. Wahl stated that non use for some reasonable period of time would constitute an abandonment of the property. 
Mr. Wahl told the Board that they need to establish certain things before they can make a decision.  Mr. Wahl stated the board needed to decide one; what does the 1953 ordinance prohibit, two; if the property is a trucking depot or storage yard and whether the use presently on the property was also present in 1953. 

Mr. Way read Section 17 Item 31 of the 1953 ordinance which read that “trucking depot or storage yard” is prohibited.  His question to the Board was does trucking relate only to the word depot or do the words storage yard stand alone.  

Mr. Wahl stated the first thing the board needed to focus on was to determine if the use described by the applicant was a preexisting non conforming use and  whether that use was prohibited in the 1953 ordinance.    
 Mr. Wahl stated there were other supplemental sections to the ordinance that the board could glean information from; one interpretation being that the council assumed there would be a building connected with any use in the industrial zone.  Mr. Wahl stated it would be the Board’s responsibility to interpret the language of the ordinance.  
Mr. Bruno felt that if the property was an industrial use then there would be a property layout that went before the Township for approval as an industrial use, therefore, he didn’t believe the use was classified as industrial.  Mr. Wahl stated another way to interpret that would be that as long as there was no building an applicant would not have to go through the site plan review.  Mr. Wahl stated in order to determine industrial use there are two questions the Board needed to ask: one; would a permit be necessary showing layout of the property and was a site plan required in order to obtain a permit; two; is open storage of contractor’s storage yard an industrial use or does industrial use mean factories/manufacturing. 
Mr. Way informed the Board that part of the reason that section of the town was changed to commercial 3 zone was because the Township wanted to grant car dealerships the right to conduct business in the commercial zone with the condition of constructing a building on the lot and also controlling storage of cars on the property.  Mr. Bruno’s opinion was that commercial zones included sales and industrial zones included fabrication. Mr. Herforth asked Mr. Wahl what impact did the fact that the Township never did anything regarding enforcement of the property for decades. Mr. Wahl stated the court says that failure to enforce does not give the property owner approval or any rights.  
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A lengthy discussion ensued.  
Motion by Bruno, that at the time that the ordinance was written in 1953 the interpretation of industrial use, in the post war era, was for the manufacturing of goods to be sold and that the storage of equipment did not meet the criteria of industrial use.  This was seconded by Way.
A straw vote was taken: Board Members Bruno, Herforth, Way, Petrarca and Aikey voted yes.  Board Members Dolengo and Hebert voted no.  
Mr. Wahl stated the next question to be decided was does Section 17-31 of the 1953 ordinance specifically prohibit the use which the applicant contends is a preexisting non conforming use.  

A discussion ensued.  Mr. Way wanted to know if anyone on the board thought storage yard stands by itself.  Mr. Herforth said if in 1953 the Board wanted storage yard to stand alone the Board would have given storage yard its own ordinance number.  Mr. Bruno felt a trucking depot would be a trucking company that unloads what the truck carries and then moves on, a storage yard would be a place where a trailer is dropped off.   Mr. Wahl asked if the Board felt the applicant’s use, which was described in the testimony, was prohibited by Section 17-31. 
Motion by Way that Section 17-31 of the 1953 ordinance prohibits the use which the applicant contends is his preexisting non conforming use.  This was seconded by Mr. Hebert.

A straw vote was taken: Board Members Hebert, Way, Petrarca and Aikey voted yes.  Board Members Bruno, Dolengo, Herforth voted no.  

Mr. Wahl stated that both the testimony and record indicate the ordinance was changed in 1978.  When the zone changed in 1978 contractor’s storage yard became prohibited. The question to be discussed is what was the nature of the use on the site in 1978.  Mr. Wahl stated the Board would have to look at the property and decide if there was an increase or decrease in the use on the site. Mr. Way went over the photographs marked as exhibits.  Mr. Way summarized the photographs to say that until 1970 there was nothing on the site, after 1976 the photographs showed minimal use on the site, in 1980 there were three trucks and trailers.  Mr. Way stated from 1986 to present the photographs showed many trucks and trailers.   Mr. Way summarized the aerial photographs by saying that in 1978 at the time of ordinance change there were three trucks and trailers on the site compared to thirty or forty in 1986 and later.  
There was discussion of intensification and expansion.  Mr. Wahl explained to the Board  that site intensification occurs when volume of land does not change but an increase in 
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equipment stored on the site changes.  Mr. Bruno asked Mr. Wahl to read into the record Page 90 of the Christmann transcript, which was Mr. Szabo’s testimony.  That transcript spoke about pipes being stored on the site, otherwise the site was vacant.   
Motion by Petrarca, that what was an existing use at the time the ordinance changed in 1978, storage of trucks, took up approximately less than 10 percent of the property.  Motion seconded by Mr. Way.  
A straw vote was taken:  Board Members Bruno, Dolengo, Hebert, Way, Petrarca and Aikey voted yes.  Board Member Herforth voted no.  

MOTION by Herforth, second by Petrarca that the Board finds that the applicant has not established a preexisting use as a contractor’s storage yard.  Yes votes from Board Members Bruno, Hebert, Herforth, Way, Petrarca and Aikey.  No vote from Board Member Dolengo.  Motion Carried.

Mr. Petrarca leaves the meeting at 10:11 PM.
MOTION by Bruno, second by Dolengo to adjourn the meeting at 10:13 PM.  All in favor.  Motion Carried.

Respectfully submitted,

Linda Zacharenko

Recording Secretary
