Township of Pequannock

Board of Adjustment

Regular Meeting

March 1, 2007

Meeting Convened:


7:30 PM
Members Present:


Bruno, Dolengo, Hebert, Herforth, Way, 

Finley and Aikey.  Also present were Consulting Planners, Hartmann and Banyra.

Members Absent:
Imfeld and Petrarca

Notice:
Chairman Aikey stated that the Sunshine Law had been complied with by posting the notice of the date, time and proposed meeting on the bulletin board of the Municipal Building on February 23, 2007 and sending it to the six area newspapers, including the legal paper on February 23, 2007.

Minutes:
February 1, 2007

Motion by Bruno, second by Dolengo, to approve the minutes as submitted.  All in favor.

Mr. Finley, Alternate #1 was a voting member.

Resolution:

Kearney Savings Bank, 917 Route 23 South, Block 304, Lot 21

Motion by Way, second by Hebert to memorialize this resolution as amended.  In favor, Bruno, Dolengo, Hebert, Way, Herforth and Aikey.  Vote 6 in favor.  Motion Carried.

Update:

Kearny Savings Bank
Eileen Banyra, Township Planner, gave the Board a short report on the site inspection she performed at the bank.  Ms. Banyra stated that she inspected the four trees on the left side of the property.  Of those four trees two were dead.  Ms. Banyra also stated that she would be in touch with the bank’s architect and would discuss color of the building and fence color. 

Annual Report

Motion by Way, second by Bruno, to send the annual report to the Council and Mayor.  All in favor.  Motion Carried.
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Public Hearing:

Antonio Amaral, 18 East Garden Place, Block 902, Lot 24

Interpretation

David Dixon, Esquire of Feeney & Dixon, 512 Newark Pompton Turnpike, Pompton Plains, New Jersey represented Mr. Antonio Amaral applicant property owner of 18 East Garden Place.
Mr. Dixon stated that he subpoenaed Ms. Hartmann, Township Zoning Officer, to produce all lot and block files pertaining to the application.  Ms. Hartmann stated that she was subpoenaed the morning of the meeting and she brought with her all files in our possession pertaining to 18 East Garden Place.  Ms. Hartmann stated that the Construction Department did not have the opportunity to gather their files because of the short period of time.  

Mr. Dixon asked for a brief opportunity to view the files.  The Board afforded him that courtesy.  

Mr. Dixon stated that the application was a request for a determination by the board as to the existence of a preexisting non conforming use on the property.  Mr. Dixon stated that it is the applicant’s contention that for at least 40 years the property has been used as a contractor’s or excavator’s vehicle and equipment storage yard.  Mr. Dixon stated that not only this owner but all previous owners used the property in that capacity going back to 1955.  Mr. Dixon informed the Board that he has witnesses who will testify as to the use of the property.  

Mr. Dixon stated that the most important date relating to this property happened in 1978 when there was a recodification of the zoning ordinance.  In 1978 the zoning for the applicant’s property changed from Industrial Zone to Commercial 3 or Highway Commercial Zone.  Mr. Dixon stated at the time of the zone change there were no zones within the Township of Pequannock that permitted outdoor storage of construction vehicles or equipment.  
Mr. Wahl felt it was acceptable for Mr. Dixon to make an opening statement but Mr. Dixon needs to introduce copies of the ordinance document that he is referring to in his opening statement.  
Mr. Dixon stated in 1978 when Pequannock adopted it’s new zoning ordinance right after the municipal land use law was adopted the township listed permitted uses in the zone and anything not listed as permitted was prohibited.  Prior to 1978 the ordinance listed only prohibited uses in each zone and if your use was not on the list it was permitted.  According to Mr. Dixon outdoor storage of construction equipment was not listed as a prohibited use prior to 1978, therefore that made it permitted.
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Mr. Dixon stated that Ms. Hartmann’s report states there was no use at all on the property in question in 1976.  Mr. Dixon feels the use prior to 1978 and continuing up to the present date is a valid preexisting use which continues up to the present date. Mr. Dixon  asked the board to look at the continuation of the use.  
Mr. Wahl stated that before Mr. Dixon present his witnesses the Board should have the opportunity to look at the township ordinances.  Mr. Wahl wanted to know who had the ordinances.  Ms. Hartmann stated that the subpoena she was served in the morning by Mr. Dixon did not ask her to provide the ordinances but they were in the Planning Department office and would be made available to Mr. Dixon whenever he wanted to view them.    
Mr. Wahl inquired as to whether there were any ordinances prior to 1978.  Ms. Banyra stated she had two ordinances in her possession one from 1968 and one from 1953 and there were copies for Mr. Dixon as well as the board members
Marked into Exhibit

A-1
Use Regulations Controlling Industrial Zones from the1953 and 1968 Ordinance

and a portion of the 1977 zoning map 

Mr. Wahl wanted to know what is the use that the applicant contended was the existing preexisting nonconforming use in 1978 when the zoning ordinance made it non permitted and what is the current use of the property.  Mr. Dixon stated the use from 1961 to the present date is for the storage of contractor equipment and vehicles.  Mr. Dixon stated the applicant wants that use to continue to the present date.  

Mr. Wahl stated that testimony of witnesses from 1978 is necessary to make a decision as to whether the use on the property was conforming.  Mr. Wahl stated the Board needs to hear from witnesses the following information in order to make a decision: the intensity of the use in 1978; what was stored there; the nature of the use; whether there are any photographs; and whether the prior owner will be present.  Once it is established what was going on at that site in 1978 the Board can determine if it is a valid use.  

Mr. Way wanted to know whether there were any changes from the 1968 version of the ordinance to the 1977 version regarding trucking depot.  Ms. Banyra stated the ordinance did not change regarding trucking depot.  Mr. Dixon also agreed there was no change.  

Mr. Dixon asked that before the Board go forward with this matter that he be given the opportunity to produce the ordinances and asked for an adjournment to the April meeting.
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Mr. Wahl stated that it is his opinion of the law that a piece of property can be used for a non conforming use for many years in particular a commercial property and that use may change from time to time. It is Mr. Wahl’s understanding that when a parcel of property is used for a non conforming use it is the non conforming use at the time that the ordinance changes that constitutes the non conforming use not what went on the property before that time. To establish whether the use is a valid non conforming use you either have to have a variance or some other authorization from the township or you need to go back before zoning was established.  

Mr. Wahl stated that because Mr. Dixon is not prepared to go forward the board should allow Mr. Dixon the opportunity to adjourn.  

The public hearing was carried to the April 5 meeting.  Renotice is not required.
MOTION by Mr. Dolengo, second by Mr. Finley to adjourn the meeting at 8:45 pm.  All in favor.  Motion Carried.
Respectfully submitted,

Linda Zacharenko

Recording Secretary
