Township of Pequannock

Board of Adjustment

Regular Meeting

May 17, 2007

Meeting Convened:


7:37 PM
Members Present:


Dolengo, Hebert, Herforth, Way, 

Petrarca and Aikey.  Also present were Consulting Planners, Hartmann and Banyra.

Members Absent:
Bruno, Imfeld and Finley
Notice:
Chairman Aikey stated that the Sunshine Law had been complied with by posting the notice of the date, time and proposed meeting on the bulletin board of the Municipal Building on May 11, 2007 and sending it to the six area newspapers, including the legal paper on May 11, 2007.

Minutes:
May 3, 2007

Motion by Dolengo, second by Hebert, to approve the minutes as amended.  All in favor.

Mr. Petrarca , Alternate #2 sat in as a full member.

Mr. Hebert and Mr. Herforth certified that they listened to the minutes of the previous hearing.

7:43PM
Antonio Amaral, 18 East Garden Place, Block 902, Lot 24

Interpretation

David Dixon, Esquire of Feeney & Dixon, 512 Newark Pompton Turnpike, Pompton Plains, New Jersey represented Mr. Antonio Amaral, applicant property owner of 18 East Garden Place.  Mr. Dixon went over the exhibits A-1 to A-4.  

Marked  as Exhibit A-5  -  Extract of planning manual authored by Harvey Moskowitz and Carl G. Lindbloom including definitions of truck stop, etc. at the 5/3/07 public hearing.
Marked as Exhibit A-6  -  Transcript of proceedings before the Board of Adjustment on July 17, 1986 in the matter of the appeal of Albert Christmann III.
Mr. Dixon stated the applicant has nothing further at this time.
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Ms. Hartmann, Township Consulting Planner and Township Zoning Officer, sworn.
Ms. Hartmann as the Township Enforcement Officer brought the application before the Board.  Ms. Hartmann is the present Zoning Officer for the Township. Ms. Hartmann stated that in 2001 it was brought to her attention that the property had violations with regard to the site for non conforming use or a use that was not permitted in the district.  At that time violations were issued and the case went to superior court and there was a case management hearing. At that time the violations were dismissed and the applicant was told to go to the Board and seek a use variance or an interpretation.  Ms. Hartmann stated the applicant did submit an application in 2002 but never completed the application.  Ms. Hartmann made an inspection of the site.  The subject property was in poor condition and it was determined by the Township the applicant needed to seek the proper approvals from the appropriate board.  

Mr. Wahl explained to the Board that the enforcement proceedings are not relevant to anything that the Board has to decide since the Board has no enforcement authority or punitive authority.  Mr. Wahl explained to the Board that they have to determine if there was a preexisting non conforming use on the property and if so what is it and what the extent of it is. 

Mr. Wahl asked Ms. Hartmann if the Township has a requirement for new purchasers of non residential properties to obtain a certificate upon starting up a new business activity on a property.  Ms. Hartmann stated the Township requires a zoning permit for change of use and change of ownership.  Also required is a certificate of continued occupancy.  Mr. Wahl asked how long that requirement existed.  Ms. Hartmann stated she has no idea how long it has been in effect but she found zoning permits as far back as 1964.  Mr. Hebert asked if that occurred only when there was a change of ownership or a change of use.  Ms. Hartmann stated it occurs for both.  
Mr. Wahl asked Ms. Hartmann if she checked the township record to see if there has ever been a certificate of occupancy issued for the subject property.  Ms. Hartmann stated there have been no certificates of occupancy for the subject property.  Mr. Wahl inquired of Ms. Hartmann if there have been any approved site plans for this property.  Ms. Hartmann stated in 1976 there was a favorable recommendation for Decker Transport for a truck repair building.  Ms. Hartmann stated that went to the Council and came back to the Board of Adjustment for more specific findings on special reasons.  The Board amended its resolution, which was then returned to the Council.
Mr. Wahl asked Ms. Hartmann whether she attempted to obtain aerial photographs of the property in question.  Ms. Hartmann stated she did and she obtained them from the Morris County Planning Department.  

Marked as Exhibit B-1 - Aerial Photograph dated April 21, 1961
Marked as Exhibit B-2 – Aerial Photograph 1961 - 1962
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Mr. Wahl made note that there was a circle on each of the exhibits and inquired of Ms. Hartmann as to who placed the circle on the photographs and what was the intent of the circle.

Ms. Hartmann stated she placed the circles on the photographs for ease of locating the site.

Mr. Dixon objected to the aerial photographs stating that the exhibits were not properly authenticated,  that the photographs were hearsay documents produced by a third party.  
Mr. Wahl asked Ms. Hartmann how she obtained the documents.  Ms. Hartmann stated she contacted the County and asked them for aerial photographs of East Garden Place dating back as far as they can go.  Mr. Wahl asked Ms. Hartmann how they were delivered.  Ms. Hartmann stated they came through the mail system. Mr. Wahl asked Ms. Hartmann if the photographs appeared to be accurate photographs of the area of East Garden Place and Route 23.  Ms. Hartmann stated they did.  

Mr. Dixon objected to the photographs being marked as Exhibits because he stated Ms. Hartmann was not present when the photographs were taken and she could not attest to the condition of the site so therefore the exhibits are outside the knowledge of the witness.  

Marked as Exhibit B-3 - Aerial Photograph dated May 11, 1966
Marked as Exhibit B-4 – Aerial Photograph 1969-1970
Marked as Exhibit B-5 – Aerial Photograph  dated February 23, 1976

Marked as Exhibit B-6 – Aerial Photograph Spring of 1980

Marked as Exhibit B-7 – Aerial Photograph dated March 22, 1986

Marked as Exhibit B-8 – Aerial Photograph dated April 19, 1990

Marked as Exhibit B-9 – Aerial Photograph dated April 18, 1995

Marked as Exhibit B-10 – Aerial Photograph dated March 5, 2007

Marked as Exhibit B-11 – Aerial Photograph dated March 5, 2007
Mr. Dixon stated that he objected to B-3, 4 and 5 as they are not relevant because their dates are earlier than 1978 when the ordinance changed and they should not be considered.

Mr. Wahl asked Ms. Hartmann if she had occasion to inspect the Decker Transport file from 1976.  Ms. Hartmann stated she did.  Mr. Wahl showed Ms. Hartmann a document consisting of four pages and asked her if that was a copy of the Decker Transport file application.  Ms. Hartmann responded yes.
Marked as Exhibit B-12  – Decker Transport file application.

Mr. Wahl asked Ms. Hartmann if in the Decker Transport file there was an extract of minutes dated April 1, 1976 pages three to eleven.  Ms. Hartmann stated there was a complete copy in the Township file.
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Marked as Exhibit B-13 – Extract of Decker Transport minutes dated April 1, 1976.

Mr. Wahl inquired of Ms. Hartmann if she submitted a report with respect to the application.  Ms. Hartmann stated she did, the report is dated February 20, 2007.

Mr. Wahl asked Ms. Hartmann if the report reflects items she witnessed on site such as 

a boat,  tree stumps, recreational vehicles, tractor trailers minus the cab.  Mr. Wahl wanted to know what minus the cab meant to her.  Ms. Hartmann stated that was only the trailer part.  Mr. Wahl asked Ms. Hartmann to explain how she was able to determine  when a trailer unit was being used for office space.  Ms. Hartmann stated there were several trailers on the property and it was her opinion that the trailers because they were buried in the dirt, had electric running to them, stairs, and had stone ramping that they were being used for offices.  Ms. Hartmann stated her opinion was from visual observation she did not enter the trailers.  Mr. Wahl showed Ms. Hartmann copies of ten photographs dated 2/21/07 and asked her what they represent.  Ms. Hartmann stated they were pictures of debris on the site.  Ms. Hartmann did an inspection on that date and asked Mr. Grant the Township Construction Official to take pictures of the site. 
Marked as Exhibit B-14 – Pictures of site taken by Construction Official on 2/21/07.  
Mr. Wahl stated he had no further questions for Ms. Hartmann and asked the Board if they had any questions of Ms. Hartmann.

Mr. Dixon asked Ms. Hartmann if it was her opinion that the trailers on the site were offices only because they had stone on the ground.  Ms. Hartmann stated her observation was the trailers had logos on the side, stairs going up to them and electricity hooked to the trailers.  
Mr. Dixon asked Ms. Hartmann if she ever observed Garden Place from 1,000 feet in the air; if she had any training in photographic recognition, and if she had ever taken any aerial photographs.  Ms. Hartmann stated she has looked at aerial photographs many times as a result of her profession.  Mr. Dixon asked Ms. Hartmann if there was any indication on any of the aerial photographs that supported the fact that they were taken on any specific date.  Ms. Hartmann stated the aerial photographs that were given to her by the County are marked with specific dates.  

Mr. Dixon asked Ms. Hartmann if she found any site plans with regard to the property.   Ms. Hartmann stated she found site plans with regard to the Decker Transport application.  Mr. Dixon asked Ms. Hartmann if the Planning Department kept all their files in the same location.  Ms. Hartmann stated the files are all kept in the same building.  Mr. Dixon asked Ms. Hartmann if she was the custodian of record for the Planning Department.  Ms. Hartmann stated she was not.  Mr. Dixon wanted to know how the files were secured.  Ms. Hartmann stated they are filed on the second floor of the Department of Public Works building and the archive files are on the first floor in a room dedicated to the files.  Mr. Wahl asked Ms. Hartmann if the method by which the Township of Pequannock maintains their files is any different than any of the other municipalities she 
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works in.  Ms. Hartmann stated the Township of Pequannock maintains their files better than some of the other municipalities she works for.
Mr. Herforth asked Ms. Hartmann what the purpose of the current hearing was.  Ms. Hartmann stated the hearing is to determine whether the applicant has a preexisting nonconforming use on the site.   It was Ms. Hartmann’s determination from reviewing the files and getting the aerial photographs that there was never a preexisting non conforming use and the site never complied with the township ordinances.  Ms. Hartmann stated the aerial photographs show what has been on the property since 1961.  Ms. Hartmann stated the objective of the photographs was for the Board to get a general idea of what was happening on the property for the last fifty plus years.  
Mr. Dixon objected stating a photograph cannot depict what is claimed by Ms. Hartmann.

Mr. Aikey asked Ms. Hartmann how the site has changed from February 21, 2007 until now.  Ms. Hartmann stated she has gone out to look at the site and since that time the applicant has graded the property to fill in the holes with stone dust.  Ms. Hartmann stated the property has been cleaned up and improved since February 21.  Mr. Herforth asked Ms. Hartmann if all the items she noted on her report are gone.  Ms. Hartmann stated the trailers are still there along with the boat, a truck with a tarp on it under repair. Ms. Hartmann stated the outdoor bricks, wheelbarrows and tree trunks have been removed.  The dumpsters are still there.  Ms. Hartmann stated the debris type items have been removed.  
Mr. Aikey asked Ms. Hartmann if it is a requirement of the Township to get a certificate of continued occupancy when someone purchases a property.  Ms. Hartmann stated the township requires that.  Mr. Hebert asked how a new owner would know that he has to obtain a certificate of occupancy.  Ms. Hartmann stated since she became the Planner and Zoning Officer it has been the Township policy.  Mr. Wahl stated everyone is presumed to know the law and therefore it is a new purchaser or business owner’s responsibility to obtain a certificate of continued occupancy.  Mr. Petrarca asked Ms. Hartmann if it is her experience that when properties changed hands whether the new property owner would come for a certificate of continued occupancy.  Ms. Hartmann said yes that is her experience.  
Mr. Way asked Ms. Hartmann for an explanation of her report commenting on the 1979 aerial, which stated the site was relatively vacant.  Ms. Hartmann stated the site did not have trucks or storage equipment on the property.   Mr. Way asked Ms. Hartmann for an explanation of the Ferretti letter particularly the statement  “being illegally operated as a  storage yard”.  Ms. Hartmann stated that she had no actual knowledge of what Mr. Ferretti was talking about concerning the non conforming use because he did not detail it or state what it is.  Ms. Hartmann stated she had to rely on various files, documents, as well as the tax records that stated the site was vacant.  Mr. Way asked Ms. Hartmann what her definition of vacant was.  Ms. Hartmann stated that from her years of experience 
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whether the property was a contractor storage yard, car dealership or truck depot she would not consider those vacant.
Mr. Aikey asked Ms. Hartmann to go through what zoning violations the site had throughout the years.  Ms. Hartmann stated violations were for a contractor’s storage yard and truck depot that was not permitted on the site.  Mr. Wahl asked Ms. Hartmann how soon after she was hired by the Township did she become aware of violations on the property. Ms. Hartmann stated she found an order dismissing plaintiff’s complaint in 2004.    Ms. Hartmann stated she became involved with the subject property after the order dismissing the plaintiff’s complaint.  

Mr. Herforth asked Ms. Hartmann if it was her opinion that truck depot and storage yard were the same thing.  Ms. Hartmann’s statement was that the ordinance states “or” which in her opinion storage means anything including the truck parking, the trailers and the items in the trailers that are stored on the site.  Mr. Herforth asked Ms. Hartmann how does she respond to the 1953 revision that the ordinance refers in separate places to contractor plant, trucking depot and storage yard.  Ms. Hartmann stated that storage to her was general and meant any kind of storage, outdoor storage and general storage is not permitted.  Mr. Way asked Ms. Hartmann if in her professional opinion trucking depot and storage yard were two different subjects.  Ms. Hartmann stated that yes they are two separate items.  Mr. Aikey asked Ms. Hartmann to give the Board a definition of trucking depot. Ms. Hartmann stated in her opinion trucking depot is an outdated word but her opinion was that truck depot is bringing trucks in, off loading, on loading and moving merchandise.  Ms. Hartmann stated the site is used as overnight parking as well as continued storage of materials in the tractor trailers.  
Mr. Hebert asked if the use was  permitted from 1953 to 1978.  Ms. Hartmann stated the use was prohibited.  Ms. Hartmann said the zoning was changed in 1978 to Highway Commercial District and a contractor’s storage yard is typically never found in a highway commercial district.  

Mr. Dixon asked Ms. Hartmann if in her opinion storage yards were prohibited in both the business zone and the industrial zone.  Ms. Hartmann stated it was prohibited in the industrial zone.  

In Mr. Dixon’s summation he asked the Board to determine what was the use that was permitted prior to the ordinance change in 1978.  Mr. Dixon asked the Board if they believed that in 1953 a contractor’s storage yard was a permitted use on the subject site.  

Mr. Wahl impressed upon the Board to read the Christmann document all the way through because his opinion is when you read a document in its entirety you get a different impression of the content.  Mr. Wahl stated to the Board that it is the applicant’s burden to prove that the site has a preexisting non conforming use.  Mr. Wahl stated the Board has to go back to the testimony that would support that there was something ongoing in 1953 such as documents that would support that use.  Mr. Wahl stated that ultimately the Board must reach a determination as to what is the reasonable 
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interpretation of the language in the ordinance that says among the prohibited uses in the industrial zone are “trucking depot or storage yard”.  
Mr. Herforth asked Mr. Wahl why the Board had to consider testimony of what was happening on the property in 1953.  Mr. Wahl’s response to that was if there was a use on the property that preexisted the zoning ordinance that would be permitted.  
The application is carried to June 7th, 2007.  No further notice is required.  

MOTION by Petrarca, second by Dolengo to adjourn the meeting at 10:03 PM.  All in favor.  Motion Carried.
Respectfully submitted,
Linda Zacharenko

Recording Secretary

