RESOLUTION
TOWNSHIP OF PEQUANNOCK PLANNING BOARD IN THE MATTER OF
KEW GARDEN REALTY, LLC (DELTA GAS STATION) DECIDED  ON JANUARY  12, 2015
MEMORIALIZED  ON MARCH  2, 2015
SITE PLAN, FLOOD  PLAIN AND  SIGN APPROVAL


WHEREAS, Kew Garden Realty, LLC (hereinafter "Applicant") has filed an application with the Pequannock Township Planning Board (hereinafter "Planning  Board"  or  "Board"), seeking preliminary site plan approval, flood plain,  sign approval  and  c or bulk  variance  relief  for property located at 341 Route 23, Pompton Plains, New Jersey, and known and designated as Block 2701, Lot 1, on the Tax and Assessment Map of the Township of Pequannock (hereinafter "Township"), which premises are located in the C-2 Highway Commercial  District  (hereinafter "C-2 Zone"); and
WHEREAS, a public hearing was held on January 12, 2015, after the Planning Board determined it had jurisdiction;  and
WHEREAS, the Applicant was represented by  Paul  V.  Buono,  Esq.  (hereinafter "Buono").
NOW, THEREFORE, the Planning Board makes the following  findings  of fact,  based upon evidence presented  at its public hearing, at which time a record was   made.
The application before the Board is a request for site plan approval, flood plain, sign approval and c or bulk variance relief in regard to property known and designated as Block 2701, Lot 1, on the Tax and Assessment Map of the Township of Pequannock, which premises  are located at 341Route 23, Pompton Plains, New Jersey, in the C-2   Zone.
Submitted in support of the application were the following    documents:

1. Completed Pequannock Township Application for Site Plan signed and dated May 21, 2014.

2. Completed Pequannock Township Application for Variance relief dated May 21, 2014.

3. Completed Pequannock Township Sign Application dated May 21, 2014.

4. Completed	Pequannock	Township	Flood	Plain	Application	dated September 11, 2014.

5. Site plan, consisting of one sheet, prepared by William J. Darmstatter, PE, LS, dated April 3, 2014 with revisions through September 9, 2014.


The Board also considered the following reports and/or memoranda in regard to this application:

A. Memorandum dated October 13, 2014 and last revised January 6, 2015 from Jill A. Hartmann, P.P., A.I.C.P., Planner to the Pequannock Township Planning Board.

B. Memorandum dated January 7, 2015 and titled Delta Gas Station Substantive Review No. 1, from Joe Golden, P.E., C.M.E., Township Engineer to the Pequannock Township Planning Board.


Testifying on behalf of the Applicant was William J. Darmstatter, P.E. & L.S., (hereinafter "Darmstatter") Charanjit Singh, the property owner (hereinafter "Singh"), and Bruno Walczak the operator of the FoodMart "Grab and Go" foodstore (hereinafter "Walczak").
The Applicant seeks approval to add two new diesel fuel dispensers, a new 10,000 gallon fuel tank, an extension of the existing canopy as well as to construct a new freestanding business and gas pricing sign (which has already been constructed without permits) and to install a new booth.
The application as filed requires ancillary c or bulk variance relief as follows:
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1. C or bulk variance relief in regard to the minimum front yard setback where  a  minimum of 35 feet is required and -1.4 feet is proposed (the canopy encroaches  into the Route 23  right-of-way);
2. The area of a freestanding sign where the maximum area of a freestanding sign is 50 square feet and the Applicant proposes    a sign area of 85.5 square feet; and
3. The minimum distance from the ground to the bottom edge of the freestanding sign where a minimum of seven (7) feet is required and  the  Applicant  proposes  a  minimum  distance of 5 feet 4 inches from the ground;  and
4. The fuel prices shall not exceed 12 inches in height and the Applicant is proposing a  fuel price  display height of  15 inches.
The Applicant and the Board engaged m an extensive discussion in regard to the aforementioned variances. As a result, the Applicant agreed to reduce the sign area of the freestanding sign from 85.5 feet not to exceed 78 square feet.  Next,  the  Applicant  agreed  to comply with the minimum distance of seven (7) feet from the ground to the lower edge of the freestanding sign, thus eliminating the need  for variance  relief.  Next,  the  Applicant  stipulated that it would comply with the height of the fuel pricing by complying with the ordinance requirement of a maximum  of  12 inches, thereby  eliminating  the need  for that variance.  Finally, in regard to the issue of the front yard setback variance where  a minimum  of 35 feet is required  and there is an encroachment of 1.4 feet into the Route 23 right of way, the Applicant  stipulated  that it would either obtain approval from the NJDOT to maintain the encroachment into the right-of-way, or in the alternative, the Applicant  would  cut back  the canopy so that there  would  be no encroachment  into the  Route  23 right-of-way,  but  would  still require  a variance  in regard to the minimum front yard  setback.

The Applicant also reviewed with the Board the contents of the Board Engineers Memorandum dated January 7, 2015. In regard to item number 1, the Applicant agreed to provide references used for the new survey. Item number 2 has been complied with. In regard to item number 3, the Applicant stipulated that it will seek to obtain from the NJDOT Property Management Section approval to maintain the canopy in the Route 23 right-of-way. In regard to items 4 and 5, the Applicant will provide appropriate screening for the trash enclosure and repair or replace the gate at the northern end of the property all of which shall be subject to the review and approval of the Township Engineer. In regard to item number 6, the Applicant will submit revised plans depicting the location and number of vents on the site. Inregard to number 7, the Applicant will obtain an NJDEP Flood Hazard Permit relative to the increase in fuel storage in a regulated area. The Applicant will address to the satisfaction of the Township Engineer, all comments contained in item number 8 and its subparts a, b and c. The Applicant agreed that the light fixtures shall be replaced with uniform fixtures with proper shielding in regard to item number 9, which shall be subject to the review and approval of the Township Engineer. In regard to item number 10, the Applicant will provide a lighting plan which shall be subject to the review and approval of the Township Engineer. In regard to item number 11, all abandoned equipment, construction materials and trash shall be removed from the site before the issuance of any Certificate of Occupancy. Furthermore, the Applicant agreed to comply with any other comments contained in the Township Engineer's Review Report.
There were no members of the public present who expressed any interest in  this

application.

NOW, THEREFORE, the Planning Board hereby makes the following conclusions of law based upon the foregoing findings of fact.
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The application before the Board is a request for site plan approval ancillary "c" variance relief, flood plain and sign approval. The subject site is located in the C-2 Zone. The subject site is designated as Block 2701, Lot 1, on the Tax and Assessment Map of the Township of Pequannock and located at 341 Route 23, Pompton Plains, New Jersey.
The subject site is a 1.246 acre site that is fully developed with a gasoline service station and convenience store. The existing gasoline sales and convenience store uses are permitted as conditional uses and presently comply with all conditional use requirements. The Applicant proposes to add two new diesel fuel dispensers, install a new 10,000 gallon fuel tank in the northeastern portion of the site as well as to extend the existing canopy further into the Route 23 right-of-way and reconfigure the existing freestanding business and gas pricing sign (which was constructed without permits) as well as to install a new booth.
The site circulation will continue to operate as it does today. The proposed canopy will increase the area of the canopy in the Route 23 right-of-way and increase its extension into the Route 23 right-of-way thus requiring variance relief from the minimum front yard setback where a minimum of 35 feet is required and the Applicant is proposing to encroach into the Route 23 right-of-way by 1.4 feet. Furthermore, no change is proposed to the off street parking and no additional off street parking is required.
The Board finds that the Applicant is proposing permitted conditional uses in the C-2 Zone in regard to gasoline sales and the convenience store on the site. But the application does require c or bulk variance relief. The Municipal Land Use Law, at N.J.S.A. 40:55D-70c provides Boards with the power to grant variances from strict bulk and other non-use related issues when the applicant satisfies certain specific proofs which are enunciated in the Statute. Specifically, the applicant may be entitled to relief if the specific parcel is limited by exceptional
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narrowness, shallowness or shape. An applicant may show that exceptional topographic conditions or physical features exist which uniquely affect a specific piece of property. Further, the applicant may also supply evidence that exceptional or extraordinary circumstances exist which uniquely affect a specific piece of property or any structure lawfully existing thereon and the strict application of any regulation contained in the Zoning Ordinance would result in a peculiar and exceptional practical difficulty or exceptional and undue hardship upon the developer of that property. Additionally, under the c(2) criteria, the applicant has the option of showing that in a particular instance relating to a specific piece of property, the purpose of the act would be advanced by allowing a deviation from the Zoning Ordinance requirements and the benefits of any deviation will substantially outweigh any detriment. In those instances, a variance may be granted to allow departure from regulations adopted, pursuant to the Zoning Ordinance.
Those categories specifically enumerated above constitute the affirmative proofs necessary in order to obtain "bulk" or (c) variance relief. Finally, an applicant must also show that the proposed variance relief sought will not have a substantial detriment to the public good and, further, will not substantially impair the intent and purpose of the zone plan and Zoning Ordinance. It is only in those instances when the applicant has satisfied both these tests, that a Board, acting pursuant to the Statute and case law, can grant relief. The burden of proof is upon the applicant to establish these criteria.
The Applicant requires ancillary c or bulk variance relief from the Pequannock Township sign ordinance §189.13.060(b)(2)(c)(l) in regard to the area of a freestanding sign where the Applicant proposes a sign area not to exceed 78 square feet and the maximum sign area for a freestanding sign is 50 square feet. Next, the Applicant requires ancillary c variance relief in regard to the proposed  canopy's encroachment into the Route 23 right-of-way.  The  minimum

front yard setback regulation is 35 feet and the Applicant is proposing a 1.4 foot encroachment into the Route 23 right-of-way.
The Board reviewed this application for variance relief under  the  Municipal  Land Use Law (MLUL) pursuant to N.J.S.A. 40:55D-70c(l) and (2). First in regard to the positive  criteria,  the Board concludes that by reason of an extraordinary and exceptional situation  uniquely  affecting a specific piece of property or structures lawfully existing thereon the strict application would result in peculiar and exceptional practical difficulty or exceptional  and undue  hardship upon the developer of that property. The Board reaches this conclusion as a result of the prior  action of the NJDOT widening of the Route 23 right-of-way, which thereby resulted in the Applicant not being able to comply with the minimum front yard setback of 35 feet. The Board notes that this is an existing gas station site with a convenience store and an existing canopy. The Board further notes that the Applicant has agreed that it will either obtain approval from the NJDOT to permit a 1.4 foot encroachment  into the Route  23 right-of-way  or in the  alternative, the Applicant will cut back the canopy so that there will be no encroachment into the Route 23 right-of-way, but would still require a variance in regard to the minimum front yard setback. The Board finds this to be an acceptable proposal to address the minimum front yard  setback  of 35  feet.
Next, the Board considered the request for ancillary c or bulk variance relief in regard to  the sign area for the freestanding sign where the maximum sign area of a freestanding sign is 50 square feet and the Applicant agreed to reduce the sign area from 85.5 square feet to 78 square  feet. The Board determines that in addition to the  gasoline  station there  is also a convenience  store on the site and that as a result of the multiple uses on the site and the need for motorists to more  readily  identify  the  uses  on  the  site  it  is  appropriate  to  permit  the  sign  area  of     the

freestanding sign not to exceed 78 square feet. The Board notes that the additional signage will help promote public safety which is identified under the MLUL pursuant to N.J.S.A. 40:55D-2 as promoting one of the purposes of the MLUL.
The Board further concludes that it is appropriate to grant ancillary c or bulk variance relief under the c2 analysis because the purposes of the MLUL would be advanced by the deviation from the Zoning Ordinance requirement. Furthermore, the variance can be granted without substantial detriment to the public good. Finally, the benefits of the deviation would substantially outweigh any detriment and without substantially impairing the intent and purpose of the zone plan and zoning ordinance.
Upon consideration of the plans, testimony and application, the Board determines that the Applicant has submitted sufficient information so as to enable the Board to render an informed decision. The Board also determines that the Applicant has met the minimum requirements of the Municipal Land Use Law, case law and Township Ordinances to a sufficient degree so as to enable the Board to grant the relief being requested inclusive of site plan approval and ancillary "c" or bulk variance relief.
NOW, THEREFORE, BE IT RESOLVED by the Planning Board of the Township of Pequannock that the application of Kew Garden Realty, LLC for premises commonly known and designated as Block 2701, Lot 1, on the Tax and Assessment Map of the Township of Pequannock and located at 341 Route 23, Pompton Plains, New Jersey, in the C-2 Zone District requesting land use relief is determined as follows:
A. Minor site plan approval is granted under the Municipal Land Use Law pursuant to N.J.S.A. 40:55D-46.l;

B. Ancillary "c" or bulk variance relief as set forth herein is granted  under the Municipal Land Use Law pursuant to N.J.S.A. 40:55D- 70c(l) and (2); and

C. Sign approval is hereby granted to permit the Applicant to install a freestanding sign with a sign area not to exceed 78 square feet as well as the additional signage proposed as part of the application.

IT IS FURTHER RESOLVED that the above land use relief is granted subject to the following terms and conditions:
1. The development of this parcel shall be implemented in accordance with the plans submitted and approved, as well as any further amendments required by the Planning Board or the Board's professionals as a result of the hearing process.
2. The granting of this application is subject to and conditioned upon all of the representations and stipulations being made by or on behalf of the Applicant to the Township of Pequannock Planning Board being true and accurate. The Planning Board notes that it specifically relied upon said stipulations in the Board's granting of approval. If said representations and stipulations are false, this approval is subject to revocation.
3. This approval is granted strictly in accordance with any recommendations set forth on the record by the Planning Board at the time of the public hearing on January 12, 2015.
4. The granting of this application is subject to and conditioned upon the Applicant complying with all terms and conditions contained in the report of Jill A. Hartmann, P.P., A.I.C.P., dated October 13, 2014 last revised January 6, 2015, Planner to the Pequannock Township Planning Board and as testified to during the hearing process.
5. The granting of this application is subject to and conditioned upon the Applicant complying with all terms and conditions contained in the review report of Joe Golden, P.E., CME, dated January 7, 2015, Township Engineer to the Pequannock Township Planning Board.

6. The granting of this application is subject to and conditioned upon the Applicant removing the LED lights around the sides of the freestanding sign which shall be subject to the review and approval of the Township Engineer.
7. The granting of this application is subject to and conditioned upon the Applicant submitting architectural plans showing the location and representation of all signage on the site and no permit shall be issued for signage until architectural plans for the signs are submitted and approved by the Board Planner.
8. The granting of this application is subject to and conditioned upon the Applicant either obtaining approval from the NJDOT to permit an encroachment into the right­ of-way of 1.4 feet in regard to the canopy, or in the alternative, the Applicant shall be required to cut back the canopy so that there will be no encroachment into the Route 23 right-of-way.
9. The granting of this application is subject to and conditioned upon the Applicant submitting a revised lighting plan which shall be subject to the review and approval of the Township Engineer.
10. The granting of this application is subject to and conditioned upon the Applicant receiving a NJDEP Flood Hazard Permit for the increase in fuel storage on the site.
11. The granting of this application is subject to and conditioned upon NJDOT approval, if required
12. The granting of this application is subject to and conditioned upon NJDEP approval, if required.
13. Payment of all fees, costs and escrows due or to become due. Any monies are to be paid within twenty (20) days of said request by the Board Secretary.
14. Certificate that taxes are paid current to date of approval.

15. The granting of this application is subject to and conditioned upon the Applicant complying with the Pequannock Township sign ordinance §189.013 .070B(19) requirement of a maximum height of 12 inches for the fuel price displayed on a sign.
16. Subject to all other applicable rules, regulations, ordinances and statutes of the Township of Pequannock, County of Morris, State of New Jersey, or any other jurisdiction.


The undersigned Secretary certifies the within Resolution was adopted by this Planning Board on January 12, 2015, and memorialized herein pursuant to N.J.S.A. 40:55D-10(g) on March 2, 2015.






In Favor: Against: Abstained:
Board Members Eligible to Vote:
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RESOLUTION
TOWNSHIP OF PEQUANNOCK PLANNING BOARD IN THE MATTER OF
NEW EKC CORPORATION DECIDED ON DECEMBER  1, 2014
MEMORIALIZED ON MARCH 2, 2015 PRELIMINARY SITE PLAN APPROVAL WITH ANCILLARY "C" VARIANCE RELIEF (TOYOTA)


WHEREAS, New EKC Corporation (hereinafter "Applicant") has filed an application  with the Pequannock Township Planning Board (hereinafter "Planning Board" or "Board"), seeking preliminary site plan approval and ancillary "c" variance relief  for property  located  at 730 Route 23 North, Pompton Plains, New Jersey, and known and designated as Block 902, Lot 36, on the Tax and Assessment Map of the Township of Pequannock (hereinafter "Township"), which premises are located in the C-3 Regional Commercial District (hereinafter  "C-3 Zone"); and
WHEREAS, a public hearing was held on December 1, 2014, after the Planning Board determined it had jurisdiction; and
WHEREAS, the Applicant was represented by Thomas Molica, Esq. (hereinafter "Molica").
NOW, THEREFORE, the Planning Board makes the following findings of fact, based upon evidence presented at its public hearing, at which time a record was  made.
The application before the Board is a request for preliminary site plan approval and ancillary "c" variance relief in regard to property known and designated as Block 902, Lot 36, on the Tax and Assessment Map of the Township of Pequannock, which premises are located at 730 Route 23 North, Pompton Plains, New Jersey, in the C-3  Zone.
Submitted in support of the application were the following  documents:


1. Completed Pequannock Township Application for Site Plan signed and dated May 1, 2014.

2. Completed Pequannock Township Application for Flood Plain Development, signed and dated May 1, 2014.

3. Completed Pequannock Township Application for Variance, not signed or dated.

4. Site Plan, consisting of 10 sheets, prepared by Paul P. Darmofalski, PE, PP, of Darmofalski Engineering Associates Inc., dated May, 2014.

5. Architectural Plan, consisting of 2 sheets, prepared by Carmine Germinara, AIA, dated October 18, 2013.

6. Existing Conditions Survey, prepared by Steve R. Lupo, PLS, dated June 13, 2012.

The Board also considered the following reports and/or memoranda in regard to this application:

A. Memorandum dated December 1, 2014, from Jill A. Hartmann, P.P., A.I.C.P., Planner to the Pequannock Township Planning Board.

B. Memorandum dated October 27, 2014 and titled Engineering Review No. 1, from Joe Golden, P.E., C.M.E., Township Engineer to the Pequannock Township Planning Board.


Testifying on behalf of the Applicant was Paul P. Darmofalski, P.E. and P.P. (hereinafter "Darmofalski") a licensed professional engineer and planner in the State of New Jersey as well as William Strauss the owner of New EKC Corporation (hereinafter "Strauss"). The subject site is a fully developed 4.375 acre site that presently contains two car dealerships, Toyota and Volkswagen and is located on the southeastern comer of Route 23 and Carlson Place in Pompton Plains, New Jersey. The sale of automobiles is a permitted conditional use in the C-3 Zone. The proposed application will eliminate the existing Volkswagen dealership and expand the Toyota dealership into the former Volkswagen building. The Board notes that a preliminary site plan application for development of adjacent Lot 4 Block 902 for the Volkswagen dealership is being
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presented to the Board as a separate application, but it is being presented contemporaneously with this application.
Darmofalski oriented the Board to the site inclusive of the means of ingress and egress to the site off of Route 23. Darmofalski also highlighted the proposed additions to the various buildings on the site. Specifically, a 2,930 sq. foot, one-story addition is proposed between the existing two story former Volkswagen building and the two story existing Toyota building. In addition, an 11, 445 sq. foot, one story service bay addition to the existing vehicle service area is proposed at the rear of the Toyota building. Furthermore, a 1,230 sq. foot addition that will provide an entry for vehicle service is proposed along the southern side of the Toyota building. The total square footage of all Toyota buildings will now be 48, 234 square feet.
Darmofalski also discussed with the Planning Board stormwater management measures including roof water from the new building additions being recharged into the ground. In addition, Darmofalski stated that he would provide revised stormwater calculations to the Township Engineer for his review and approval.
Darmofalski testified in regard to the gravel parking area. Darmofalski stated that the Applicant will no longer park cars on the gravel area.
Darmofalski represented that there is a drainage easement in regard to adjacent Lot 35 upon which a diner is situated. He stated that stormwater from the Toyota site is collected and is discharged through the drainage easement area into the detention basin on adjacent Lot 35. The Applicant confirmed that they will provide a copy to the Planning Board of a recorded drainage easement or, in the alternative, they will provide a copy of a new drainage easement to the Planning Board Attorney and the Township Engineer which shall be subject to the review and approval of the Planning Board Attorney and the Township Engineer prior to the easement being

recorded. The Township Engineer also recommended the relocation of the chain link fence around the drainage easement as well as the installation of a gate in the fence.
Darmofalski also addressed the issue of landscaping along the rear property line and indicated that the Applicant will develop a landscape plan in consultation with the Board Planner regarding the nature and extent of landscaping to be provided along the rear property line which shall be subject to the review and approval of the Board Planner.
Darrnofalski also addressed the issue of onsite lighting. He stated that the Applicant will install LED lighting along the boundary line which will meet all ordinance requirements. Mr. Strauss testified that his site has experienced problems with vandalism in regard to the theft of alloy wheels, catalytic converters and other vehicle parts. He also testified that the Pequannock Township Police Department requested additional lighting be provided in the parking areas for security reasons. As a result, the Applicant represented that it needs appropriate lighting for protection of the vehicles from vandalism. At the present time, there is lighting from dawn to dusk.
The Applicant reviewed with the Planning Board the comments contained in the Board Engineer's review report dated October 27, 2014. The Applicant stipulated that it either has complied with or will comply with items 1, 2, 3, 4 and 5 of the Board Engineers review report. More specifically, in regard to item 2, gravel is being removed and replaced with top soil and seed. Darrnofalski stated that the project will need either a waiver from the New Jersey Department of Environmental Protection ("NJDEP") or the Applicant will require a Flood Hazard Control Permit from the NJDEP.
In regard to item 6 of the Township Engineer's review report regarding Carlson Road, the Applicant  stipulated that it would  like the opportunity  to work  with the  adjoining   property
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owner, Mr. Bauer in regard to this issue as a result of prior agreements between the parties. The Applicant represented that Carlson Place will be improved to meet township standards  in the future.
The Applicant and the Board also addressed the comments contained in the  Board  Planners review report, dated December 1, 2014. The Applicant represented that certified pre­ owned  vehicles  are  interspersed  throughout  the  site and that  the  Applicant  will  amend page C
1.01 of the site plan to include a note specifying that the maximum display area for used vehicles will not exceed 17,303 sq. feet. The Applicant confirmed that the total vehicle display area is 69, 213 sq. feet, thereby addressing Item 3, subpart 2 of the Board Planners   report.
In regard to Item 3, subpart 4, of the Board Planner's review report, the Applicant  stipulated that the architect would put a note on the plans confirming that a total of 9,647 sq. feet   of building area is devoted to vehicle display as was represented to the Planning Board. The Applicant also represented that it would comply with all of the Board Planners review comments   in Item 3 of her report. In regard to item 4 of the Board Planner's review report, the Applicant stipulated that it would meet the ordinance requirements  that the entire parking  area adjacent to any public or private street be provided with an eight (8) foot wide landscape area and that it is planted with shade or ornamental trees and a hedge or wall so as to separate and screen  any  parking from the adjacent street. The Applicant also stipulated that it would work with the Board Planner to provide a suitable landscape buffer in connection with this   item.
In regard to Item 5 of the Board Planner's review report, the Applicant stated that the proposed dumpster location is appropriate because it provides easy access for trash removal. In addition, the Applicant stated that it is proposing a chain link fence with privacy slats for the dumpster enclosure.  The Board Planner  commented that she was concerned  with the visibility  of

the dumpster area and that she wanted to make sure that the dumpster was confined to that particular area. The Board Planner suggested a three sided masonry enclosure for the dumpster. However, the Applicant indicated that it understood the Board Planner's concerns and that it was willing to work with the Board Planner in regard to a suitable dumpster enclosure which would be subject to the review and approval of the Board Planner.
Next, the Applicant addressed Item 9 in the Board Planner's review report in regard to signage. The Applicant does not propose any new freestanding signs. However, the Applicant proposed five (5) new building attached signs. "C" or bulk variance relief is required to permit five (5) attached signs. The Applicant stated that although it is seeking the addition of five more building attached signs, the signs are necessary to help facilitate access to the site and to direct the patrons as to where they have to go on the site. Thus, the Applicant represented that the need for additional building attached signs is for safety purposes. Furthermore, the Applicant confirmed that the square footage of the signs is well below the limits of the sign area permitted by the sign ordinance.
Darmofalski also addressed the issue of "c" or bulk variance relief. The minimum required front yard setback is 75 feet and 52.1 feet is proposed and the maximum impervious surface coverage is 80% with 90.52% existing and 90.73% proposed. In addition, the Applicant requires c variance relief in regard to the display parking area where 9 feet by 18 feet parking stalls are required and 8 feet by 18 feet stall sizes are proposed.
Darmofalski testified that the Applicant meets both the positive and negative criteria in regard to the granting of c variance relief and that the variances can be granted without substantial detriment to the public good and without substantially impairing the intent and purpose of the zone plan and zoning ordinance.

The Applicant is also proposing a shared parking arrangement with adjacent Lot 4, where the Volkswagen dealership is going to be relocated. The Applicant stipulated that  it  would  provide cross-access easements and easements for parking such that parking for both lots may occur on Lot 36.
There were no members of the public present who expressed any interest m this  application.
NOW, THEREFORE, the Planning Board hereby makes the following conclusions  of  law based upon the foregoing findings of  fact.
The application before the Board is a request for preliminary site plan approval and ancillary "c" variance relief. The subject site is located in the C-3 Zone. The subject site is designated as Block 902, Lot 36, on the Tax and Assessment Map of  the  Township  of Pequannock and located at 730 Route 23 North, Pompton Plains, New   Jersey.
The subject site is a fully developed 4.375 acre parcel that presently contains two car dealerships, a Toyota dealership and a Volkswagen dealership. The subject property is located on the southeastern comer State Highway Route 23 North and Carlson Place. The proposed  application will eliminate the Volkswagen dealership and expand the Toyota dealership into the former Volkswagen dealership. The Volkswagen  dealership  is being relocated  to adjacent  Lot 4 in Block 902. The application plans a series of additions to the buildings that will result in one  large dealership complex.
The Applicant is proposing, a 2,930 sq. foot one-story addition between the existing two­ story Volkswagen building and the two-story Toyota building. A 11,445 sq. foot one-story  addition is being proposed at the rear of the Toyota building for  servicing  of vehicles  and a  1, 230  sq. foot addition  is proposed  along the  southern  side of the  Toyota  building  which  will be

used as an entry point for the servicing of vehicles. The existing dumpster adjacent to Carlson Place will be removed. The overall vehicle display area will be redesigned. Vehicle delivery movement throughout the site has now been provided and a new dumpster location has been set forth on the property.
The Board finds that the Applicant is proposing a permitted use in the C-3 Zone but the application does require "c" or bulk variance relief.  The Municipal    Land Use Law, at
N.J.S.A. 40:55D-70c provides Boards with the power to grant variances from strict bulk and other non-use related issues when the applicant satisfies certain specific proofs which are enunciated in the Statute. Specifically, the applicant may be entitled to relief if the specific parcel is limited by exceptional narrowness, shallowness or shape. An applicant may show that exceptional topographic conditions or physical features exist which uniquely affect a specific piece of property. Further, the applicant may also supply evidence that exceptional or extraordinary circumstances exist which uniquely affect a specific piece of property or any structure lawfully existing thereon and the strict application of any regulation contained in the Zoning Ordinance would result in a peculiar and exceptional practical difficulty or exceptional and undue hardship upon the developer of that property. Additionally, under the c(2) criteria, the applicant has the option of showing that in a particular instance relating to a specific piece of property, the purpose of the act would be advanced by allowing a deviation from the Zoning Ordinance requirements and the benefits of any deviation will substantially outweigh any detriment. In those instances, a variance may be granted to allow departure from regulations adopted, pursuant to the Zoning Ordinance.
Those categories specifically enumerated above constitute the affirmative proofs necessary in order to obtain "bulk" or (c) variance relief. Finally, an applicant must also    show

that the proposed variance relief sought will not have a substantial detriment to the public good and, further, will not substantially impair the intent and purpose of the zone plan and Zoning Ordinance. It is only in those instances when the applicant has satisfied both these tests, that a Board, acting pursuant to the Statute and case law, can grant relief. The burden of proof is upon the applicant to establish these criteria.
The Applicant requires ancillary "c" or bulk variance relief in regard to the minimum front yard setback where 75 feet is required and 52.1 feet is proposed and in regard to maximum impervious surface coverage, where 80% is permitted 90.52% is existing and 90.73% is proposed. The Applicant also requires ancillary c variance relief in regard to the parking stall size for the display vehicles, where 9 feet by 18 feet parking stall sizes are required and 8 feet by 18 feet parking stall sizes for display vehicles are proposed.
In addition, the Applicant requires ancillary "c" or bulk variance relief in regard to the number of building attached signs where the Applicant is proposing 5 new building attached signs. The Planning Board reviewed this application under the Municipal Land Use Law pursuant to N.J.S.A. 40:55D-70c(l ) which enables a board to grant c variance relief when; a) by reason of exceptional narrowness, shallowness, or shape of a specific piece of property, or b) by reason of exceptional topographic conditions or physical features uniquely affecting a specific piece of property, or c) by reason of an extraordinary and exceptional situations uniquely affecting a specific piece of property or the structures lawfully existing thereon, the strict application of any regulation would result in peculiar and exceptional practical difficulties to or exceptional and undue hardship upon the developer of such property which thereby enables the planning board to grant relief so as to relieve the developer from such difficulties or hardship.
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In this instance, the Board finds that there are structures lawfully existing on the site which affects the ability of the Applicant to comply with the ordinance requirements in regard to minimum front yard setback. In addition, the Board finds that the increase in maximum impervious coverage from 90.52% to 90.73% to be a de minimis expansion which will be virtually imperceptible to the public. In regard to the parking stall size for the vehicle display area, the Board finds that this is not an area that will be accessed by the public. Furthermore, the vehicles in the display area will be operated by employees of the Toyota dealership and not the general public. A result of the smaller parking stall size would be appropriate for the vehicle display area. In addition, the Board sees this as an opportunity to have the vehicle display area be more clearly delineated and defined on the site which will benefit the public. Next, in regard to signage, the Board finds that the proposed five (5) new building attached signs are well below the sign area permitted in the C-3 Zone. Inaddition, the Board finds that the additional signage is necessary to provide safe access to the site and to safely and efficiently direct customers to the proper areas of the site for various dealership operations.
The Planning Board has also reviewed the request for ancillary c or bulk variance relief under the c(2) criteria. In Kauffman v. Planning Board for Twp of Warren, 110 N.J. 551, 563 (1988) the New Jersey Supreme Court held:
"By definition then no c(2) variance should be granted when merely the purposes of the owner will be advanced. The grant of approval must actually benefit the community in that it represents a better zoning alternative for the property. The focus of a c(2) case, then, will be not on the characteristics of the land that, in light of current zoning requirements, create a hardship on the owner warranting a relaxation of standards, but on the characteristics of the land that present an opportunity for improved zoning and planning that will benefit the community."
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The Board finds that "c" or bulk variance relief will benefit the community in that it represents a better zoning alternative for the property. More specifically, the Board determined that under the MLUL pursuant to N.J.S.A. 40:55D-2 certain purposes of the MLUL would be advanced by granting c or bulk variance relief. More specifically, the granting of c or bulk variance relief would (a) encourage municipal action to guide the appropriate use or development of all lands in this state, in a manner which will promote the public health, safety, morals and general welfare; and g) to provide sufficient space in appropriate locations for commercial uses. The Board also notes that the Applicant is also providing an improved storm.water management plan that will benefit the site and, as a consequence, it will also benefit the community. The Board also finds that the Applicant is providing additional landscaping to appropriately buffer the site from adjoining properties. The additional landscaping improves the aesthetics of the site and further benefits the community.
As such, the Board concludes that it is appropriate to grant ancillary "c" or bulk variance relief under the c(2) analysis because the purposes of the MLUL would be advanced by the deviation from the zoning ordinance requirement. Furthermore, the variances can be granted without substantial detriment to the public good. Finally, the benefits of the deviation would substantially outweigh any detriment and without substantially impairing the intent and purpose of the zone plan and zoning ordinance.
Upon consideration of the plans, testimony and application, the Board determines that the Applicant has submitted sufficient information so as to enable the Board to render an informed decision. The Board also determines that the Applicant has met the minimum requirements of the Municipal Land Use Law, case law and Township Ordinances to a sufficient degree so as to

enable the Board to grant the relief being requested inclusive of preliminary site plan approval and ancillary "c" or bulk variance relief.
NOW, THEREFORE, BE IT RESOLVED by the Planning Board of the Township of Pequannock that the application of New EKC Corporation for premises commonly known and designated as Block 902, Lot 36, on the Tax and Assessment Map of the Township of Pequannock and located at 730 Route 23 North, Pompton Plains, New Jersey, in the C-3 Zone District requesting land use relief is determined as follows:
A. Preliminary site plan approval is granted under the Municipal Land Use Law pursuant to N.J.S.A. 40:550-46;

B. Ancillary "c" or bulk variance relief as set forth herein is granted under the Municipal Land Use Law pursuant to N.J.S.A. 40:55D- 70c(l) and (2).

IT IS FURTHER RESOLVED that the above land use relief is granted subject to the following terms and conditions:
1. The development of this parcel shall be implemented in accordance with the plans submitted and approved, as well as any further amendments required by the Planning Board or the Board's professionals as a result of the hearing process.
2. The granting of this application is subject to and conditioned upon all of the representations and stipulations being made by or on behalf of the Applicant to the Township of Pequannock Planning Board being true and accurate. The Planning Board notes that it specifically relied upon said stipulations in the Board's granting of approval. If said representations and stipulations are false, this approval is subject to revocation.
3. This approval is granted strictly in accordance with any recommendations set forth on the record by the Planning Board at the time of the public hearing on December 1, 2014.
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4. The granting of this application is subject to and conditioned upon the Applicant complying with all terms and conditions contained in the report of Jill A. Hartmann, P.P., A.I.C.P., dated December 1, 2014, Planner to the Pequannock Township Planning  Board  and as testified to during the hearing process.
5. The granting of this application is subject to and conditioned upon the Applicant complying with all terms and conditions contained in the review report of Joe Golden, P.E., CME, dated October 27, 2014, Township Engineer to the Pequannock Township Planning Board.
6. The granting of this application is subject to and conditioned upon the dumpster being enclosed and anchored, the details of which shall be subject to the review and approval of the Board Planner and Township Engineer.
7. The granting of this application is subject to and conditioned upon the Applicant providing a landscaping plan which shall be subject to the review and approval of the Board Planner.
8. The granting of this application is subject to and conditioned upon the Applicant providing appropriate striping and fire lanes for fire apparatus and emergency vehicles which shall be subject to the review and approval of the Township Fire Official and Township Engineer.
9. The granting of this application is subject to and conditioned upon the Applicant submitting a lighting plan which shall be subject to the review and approval of the Township Engineer.

10. The granting of this application is subject to and conditioned upon the Applicant providing a Knox Box for police, fire and emergency vehicles in order to gain access to the site.
11. The granting of this application is subject to and conditioned upon all deliveries of vehicles shall be made on the subject site only and vehicles shall not be off-loaded on Carlson Place.
12. The granting of this application is subject to and conditioned upon the Applicant providing a cross-access and parking easement between Block 730 Lot 4 and Block 730 Lot 36 for access and parking of employee and customer vehicles on each lot. The easement instrument shall include appropriate language that the easement shall terminate, or shall be extinguished upon the cessation of either Lot 4 or Lot 36, or both lots no longer being used and occupied for car dealership purposes. The proposed easements shall be subject to the review and approval of the Board Attorney and Township Engineer. The Applicant shall provide a copy of the proposed form of easements to the Board Attorney and Township Engineer for review and approval before recording. Once the cross-access and parking easements are recorded, the Applicant shall provide a recorded copy to the Planning Board for inclusion in the Board's files.
13. The granting of this application is subject to and conditioned upon Morris County Planning Board approval, if required.
14. The granting of this application is subject to and conditioned upon Morris County Soil Conservation District approval.
15. The granting of this application is subject to and conditioned upon NJDEP approval, if required.
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16. The granting of this application is subject to and  conditioned  upon  the drainage swale and any improvements thereto being subject to the review and approval of the Township Engineer.
17. The granting of this application is subject to and conditioned upon the Applicant providing to the Planning Board a copy  of  a recorded  drainage  easement  for  Block 902, Lot 35 or, in the alternative, the Applicant shall prepare and submit to the Planning Board a  new drainage easement for Block  902, Lot 35 which  shall be  subject to the review  and approval of the Planning Board Attorney and Township Engineer. A copy of the  recorded  drainage  easement for Block 902, Lot 35, shall be provided to the Planning Board for inclusion in the  Board's file.
18. The granting of this application is subject to and conditioned upon the Applicant relocating the chain link fence surrounding the drainage easement and installing a gate  for the fence, as well as removing the gravel, adding topsoil  and  reseeding,  which  shall  be  subject to the review and approval  of the Township  Engineer.
19. The granting of this application is subject to and conditioned upon the Applicant improving Carlson Place to Township standards in order to permit the Township to accept the dedication  of Carlson Place.
20. Payment of all fees, costs and escrows due or to become due. Any monies  are to be paid within twenty (20) days of said request by the Board    Secretary.
21. Certificate that taxes are paid  current to date of  approval.

22. The granting of this application is subject to and conditioned upon the Applicant returning to the Planning Board  and obtaining final site plan   approval.

23. Subject to all other applicable rules, regulations, ordinances and statutes of the Township of Pequannock,  County of Morris,  State of New Jersey, or any other jurisdiction.
The undersigned Secretary certifies the within Resolution was adopted by this Planning Board on December 1, 2014, and memorialized herein pursuant to N.J.S.A.  40:550-IO(g)  on March 2, 2015.



Gerard Fitamant, Board  Secretary




In Favor: Against: Abstained:
Board Members Eligible to  Vote:
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RESOLUTION
TOWNSHIP OF PEQUANNOCK PLANNING BOARD IN THE MATTER OF
NEW EKC CORPORATION DECIDED ON DECEMBER  1, 2014
MEMORIALIZED ON MARCH 2, 2015 PRELIMINARY SITE PLAN APPROVAL WITH ANCILLARY "C" VARIANCE RELIEF (VOLKSWAGEN)


WHEREAS, New EKC Corporation (hereinafter "Applicant") has filed an application with the Pequannock Township Planning Board (hereinafter "Planning Board" or "Board"), seeking preliminary site plan approval and ancillary "c" variance relief for property located at 730 Route 23 North, Pompton Plains, New Jersey, and known and designated as Block 902, Lot 4, on the Tax and Assessment Map of the Township of Pequannock (hereinafter "Township"), which premises are located in the C-3 Regional Commercial District (hereinafter "C-3 Zone"); and
WHEREAS, a public hearing was held on December 1, 2014, after the Planning Board determined it had jurisdiction; and
WHEREAS, the Applicant was represented by Thomas Molica, Esq. (hereinafter "Molica").
NOW, THEREFORE, the Planning Board makes the following findings of fact, based upon evidence presented  at its public hearing, at which time a record was made.
The application before the Board is a request for preliminary site plan approval and ancillary "c" variance relief in regard to property known and designated as Block 902, Lot 4, on  the Tax and Assessment Map of the Township of Pequannock, which premises are located at 730 Route 23 North, Pompton Plains, New Jersey, in the C-3  Zone.
Submitted in support of the application were the following  documents:


1. Completed Pequannock Township Application for Site Plan signed and dated May  1, 2014.

2. Completed Pequannock Township Application for Flood Plain Development, signed and dated May  1, 2014.

3. Site Plan, consisting of 10 sheets, prepared by Paul P. Darmofalski,  PE,  PP, od Darmofalski  Engineering Associates Inc., dated May,  2014.

4. Architectural Plan, consisting of 2 sheets,  prepared  by  Carmine Germinara, AIA, dated October  18, 2013.

5. Existing Conditions Survey, prepared by Steve R. Lupo, PLS,  dated June 12, 2012.

6. Boundary-Topographical Map, prepared by Boyce L. McGeoch, PLS, PP, dated June 1993 with revisions through June 5,  2002.

7. NJDEP Statewide General Wetlands Permit Application Progress Report Letter from Eastern State Environmental Associates, Inc. to Paul Darmofalski, PE, dated September 23,  2014.

The Board also considered the following reports and/or memoranda in regard to this   application:

A. Memorandum dated December 1, 2014, from Jill A. Hartmann, P.P., A.I.C.P., Planner to the Pequannock  Township Planning Board.

B. Memorandum dated October 27, 2014 and titled Engineering Review No. 1, from Joe Golden, P.E., C.M.E., Township Engineer to the Pequannock Township Planning Board.


Testifying on behalf of the Applicant was Paul P. Darmofalski, P.E. and P.P. (hereinafter "Darmofalski") a licensed professional engineer  and planner  in the  State of New  Jersey  as well as William Strauss the owner of New EKC  Corporation  (hereinafter  "Strauss"). The subject site  is a vacant 9.03 acre site that is presently being illegally used for the parking  of vehicles  related  to the ongoing car dealership located across Carlson Place to the south. The proposed application will eliminate this non-conforming condition. The Applicant proposes to develop the subject site with a Volkswagen  car dealership.  The Applicant will construct  a one-story 23,061  square   foot
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car dealership that will contain indoor display vehicles, a sales area, associated offices, a customer lounge, a vehicle parts department as well as a vehicle service area with fifteen (15) service bays and a car washing station. In addition, there will be an outdoor display area for vehicles. Moreover, the site will provide off street parking for customers and employees associated with Lot 4 and employees parking associated with Lot 36. Furthermore, lighting and landscaping are also proposed.
The sale of automobiles is a permitted conditional use in the C-3 Zone. The Board notes that a preliminary site plan application for development of adjacent Lot 36 in Block 902 for the Toyota site is being presented to the Board as a separate application, but it is being presented contemporaneously with this application. The Volkswagen dealership is being relocated from Lot 36 in Block 902 to Lot 4 in Block 902.
Darmofalski testified that there will be no access off of Route 23 to the Volkswagen dealership. Two driveways will be provided off of Carlson Place for access to the Volkswagen dealership. There will be paved areas for vehicle display, customer and employee parking, all of which are displayed on the site plan. In addition, there is a dedicated area for carrier loading and unloading  of vehicles.
The lighting plan will utilize LED lights in accordance with Township height requirements. Darmofalski represented that the Applicant will work with the Township Engineer and the Board Planner to ensure that the Applicant will not over light the site along the boundaries.
Darmofalski next testified in regard to stormwater management measures. He testified that there is a detention basin in the northeast portion of the site. The Applicant is proposing to improve  water  quality.  In  fact,  Darmolfalski  represented  that  the  Applicant  will   expend

approximately $35,000.00 for canisters and filters to ensure water quality. Darmofalski further represented that roof water and other storm water will proceed through the bay keeper detention basin into the outfall structure. The result of which will be reduced stormwater runoff.
Darmofalski also addressed the comments in the Board Planners review report dated December 1, 2014. Darmofalski confirmed in regard to Item 3. Subpart 2 that page Cl.01 of the site plan will be revised to include a note specifying that the maximum display area for used vehicles will not exceed 6,234 square feet. In regard to Item 3 subpart 4, Darmofalski represented that the Applicant does conform to the ordinance requirements of 4,612 square feet of the building being devoted to the display of new vehicles. He represented that there is an additional new vehicle display area under the canopy. Darmofalski represented that the Applicant conforms to the ordinance requirements relative to the area for the display of new vehicles.
Darmofalski also addressed the issue of landscaping as identified in Item 4 of the Board Planner's review report and indicated that the Applicant will work with the Board Planner to satisfactorily address her comments and concerns regarding landscaping.
In regard to Item 5 of the Board Planners review report, the Applicant is proposing a vehicle display area with a parking stall size of 8 feet by 18 feet where the Township ordinance requires a minimum parking dimension of 9 feet by 18 feet. Darmofalski represented that employee and visitor parking would be 9 feet by 18 feet which conforms to the ordinance and the only parking deficiency is in regard to the vehicle display area. Darmofalski represented that this area will only be accessed by Volkswagen employees and the general public will not park their vehicles in this area. Therefore, Darmofalski concluded that 8 feet by 18 feet parking spaces are appropriate  for the vehicle  display  area. Furthermore,  item  5 of the Board Planner's   review

report states that the ordinance requires a total of 39 parking spaces for the proposed use. However, the site plan indicates a total of 42 customer parking spaces and 93 employee parking spaces being proposed. The Applicant confirmed that both Lot 4 and Lot 36 are being used in tandem for customer and employee parking. Furthermore, the Applicant  represented  that there will be deeds of easement relative to access and parking on both  lots.
The Board and the Applicant also addressed the issue of the dumpster enclosure proposed for this lot. The Applicant  agreed that the final detail for the dumpster  enclosure will be subject  to the review and approval of the Board Engineer and Board Planner.  The  Applicant  also  requires ancillary "c" or bulk variance relief in regard to signage.  More  specifically,  the  Applicant requires variance relief to install three attached  signs where  §  189.13.060(B)(2)(b)  only permits one attached sign.
The Applicant originally proposed a free standing sign with a total sign area of 51 square feet. This requires a variance from  §  189.13.060(B)(2)(c)(l)  which permits  a free  standing sign to have a maximum sign area of 50 square feet. However, the Applicant stipulated that it would eliminate the variance and it would reduce the size of the free standing sign to fifty square feet in order to conform to the ordinance requirements.
The Applicant also stipulated that it would provide cross access  easements  between  Block 902 Lot 4 and Block 902 Lot 36 for both access and parking of vehicles on each respective lot. The Applicant further stipulated that the easement shall terminate or shall be extinguished upon the cessation of either Lot 4 or Lot 36 or both lots no longer being used and occupied for automobile dealership purposes.
The meeting was then opened up to members of the public  and the Board was addressed  by Carl Bauer the owner of 1 Carlson Place, Pompton Plains, New Jersey. He had   some concerns

about the Applicant parking cars on the vacant lot and parking cars within the drainage easement area. It was explained to Mr. Bauer that the approval of this application will provide for development of the site and that the issue of parking will be addressed by the site plan. Furthermore, Bauer recommends that there be a dedicated fire zone where parking will be prohibited on the site. He also explained that there is a detention area that was filled in and that the Applicant then parked cars in that area. The Board confirmed that parking would be adequately addressed by the approval of the site plan.
Darmofalski addressed the issue of improvements to Carlson Place. There was prior litigation between Mr. Strauss and Mr. Bauer in regard to improvements to Carlson Place. The drainage and sub-base have currently been constructed. Mr. Strauss requested that he be given an opportunity to work with Mr. Bauer in regard to final paving of the road. The Applicant further confirmed that Carlson Place will be finished to appropriate standards so that the dedication of the road can be accepted by the Township in the future.
There were no other members of the public present who expressed any interest in this application.
NOW, THEREFORE, the Planning Board hereby makes the following conclusions of law based upon the foregoing findings of fact.
The application before the Board is a request for preliminary site plan approval and ancillary "c" variance relief. The subject site is located in the C-3 Zone. The subject site is designated as Block 902, Lot 4, on the Tax and Assessment Map of the Township of Pequannock and located at 730 Route 23 North, Pompton Plains, New Jersey.
The subject site is a vacant 9.03 acre site that is presently being illegally used for the parking  of vehicles related  to the ongoing car dealership  located  across Carlson Place to   the

south. The proposed application will eliminate this non-conforming condition. The Applicant proposes to develop the subject site with a Volkswagen car dealership. The Applicant will construct a one-story  23,061 square foot car dealership that will contain indoor display vehicles,   a sales area, associated offices, a customer lounge, a vehicle parts department as well as a vehicle service area with fifteen (15) service bays and a car washing station. In addition, there will be an outdoor display area for vehicles. Moreover, off street parking for customers and employees associated with Lot 4 and employee parking associated with Lot 36 is being provided.  Furthermore, lighting and landscaping are also proposed.
The Board finds that the Applicant is proposing a permitted use  in the C-3 Zone but  the  application  does require  "c" or bulk  variance  relief.   The Municipal  Land  Use Law, at
N.J.S.A. 40:55D-70c provides Boards with the power to grant variances from  strict bulk  and other non-use related issues when the applicant satisfies certain specific proofs which are enunciated in the Statute. Specifically, the applicant may be entitled to relief if the specific parcel is limited by exceptional narrowness, shallowness or shape. An applicant may show that exceptional topographic conditions or physical features exist which uniquely  affect  a specific piece of property. Further, the applicant may also supply evidence that exceptional or  extraordinary circumstances exist which uniquely affect a specific piece of property or any structure lawfully existing thereon and the strict application of any regulation contained in the Zoning Ordinance would result in a peculiar and exceptional  practical  difficulty  or exceptional and undue hardship upon the developer of that property. Additionally, under the c(2) criteria, the applicant has the option of showing that in a particular instance relating to a specific piece of property, the purpose of the act would be advanced by allowing a deviation from the Zoning Ordinance  requirements   and  the  benefits  of  any  deviation  will   substantially   outweigh   any
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detriment. In those instances, a variance may be granted to allow departure from regulations adopted, pursuant to the Zoning Ordinance.
Those categories specifically enumerated above constitute the affirmative proofs necessary in order to obtain "bulk" or (c) variance relief. Finally, an applicant must also show that the proposed variance relief sought will not have a substantial detriment to the public good and, further, will not substantially impair the intent and purpose of the zone plan and Zoning Ordinance. It is only in those instances when the applicant has satisfied both these tests, that a Board, acting pursuant to the Statute and case law, can grant relief. The burden of proof is upon the applicant to establish these criteria.
The Applicant also requires ancillary c variance relief in regard to the parking stall size for the display vehicles, where 9 feet by 18 feet parking stall sizes are required and 8 feet by 18 feet parking stall sizes for display vehicles are proposed. The Board finds that this is not an area that will be accessed by the public. Furthermore, the vehicles in the display area will be operated by employees of the Volkswagen dealership and not the general public. As a result, the smaller parking stall size would be appropriate. In addition, the Board sees this as an opportunity to have the vehicle display area to be more clearly delineated and defined on the site which will benefit the public.
In addition, the Applicant requires ancillary "c" or bulk variance relief in regard to the number of building attached signs where the Applicant is proposing 3 new building attached signs. The Board finds that the sign area for the proposed three (3) new building attached signs is well below the sign area permitted in the C-3 Zone. In addition, the Board finds that the additional signage is necessary to provide safe access to the site and to safely and efficiently direct customers to the proper areas of the site for various dealership operations.
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The Planning Board has also reviewed the request for ancillary c or bulk variance relief also under the c(2) criteria. In Kauffman v. Planning Board for Twp of Warren, 110 N.J. 551, 563 (1988) the New Jersey Supreme Court held:
"By definition then no c(2) variance should be granted when merely the purposes of the owner will be advanced. The grant of approval must actually benefit the community in that it represents a better zoning alternative for the property. The focus of a c(2) case, then, will be not on the characteristics of the land that, in light of current zoning requirements, create a hardship on the owner warranting a relaxation of standards, but on the characteristics of the land that present an opportunity for improved zoning and planning that will benefit the community."


The Board finds that "c" or bulk variance relief will benefit the community in that it represents a better zoning alternative for the property. More specifically, the Board determined that under the MLUL pursuant to N.J.S.A. 40:55D-2 certain purposes of the MLUL would be advanced by granting c or bulk variance relief. More specifically, the granting of c or bulk variance relief would (a) encourage municipal action to guide the appropriate use or development of all lands in this state, in a manner which will promote the public health, safety, morals and general welfare; and g) to provide sufficient space in appropriate locations for commercial uses. The Board also notes that the Applicant is also providing an improved stormwater management plan that will benefit the site and as a consequence it will also benefit the community. The Board also finds that the Applicant is providing additional landscaping to appropriately buffer the site from adjoining properties. The additional landscaping improves the aesthetics of the site and further benefits the community.
As such, the Board concludes that it is appropriate to grant ancillary "c" or bulk variance relief under the c(2) analysis because the purposes of the MLUL would be advanced by the deviation from the zoning ordinance requirement. Furthermore, the variances can be    granted

without substantial detriment to the public good. Finally, the benefits of the deviation would substantially outweigh any detriment and without substantially impairing the intent and purpose  of the zone plan and zoning ordinance.
Upon consideration of the plans, testimony and application, the Board determines that the Applicant has submitted sufficient information so as to enable the Board to render an informed decision. The Board also determines that the Applicant  has met the minimum  requirements  of the Municipal Land Use Law, case law and Township Ordinances to a sufficient degree so as to enable the Board to grant the relief being requested inclusive of preliminary  site plan  approval and ancillary "c" or bulk variance  relief.
NOW, THEREFORE, BE IT RESOLVED by the Planning Board of the Township of Pequannock that the application of New EKC Corporation for premises commonly known and designated as Block 902, Lot 4, on the Tax and Assessment Map of the Township of Pequannock and located at 730 Route 23 North, Pompton Plains, New Jersey, in the C-3 Zone District requesting land use relief is determined as follows:
A. Preliminary site plan approval is granted under the Municipal Land Use Law pursuant to N.J.S.A. 40:55D-46;

B. Ancillary "c" or bulk variance relief as set forth herein is granted under the Municipal Land Use Law pursuant to N.J.S.A. 40:55D- 70c(l)  and (2).

IT IS FURTHER RESOLVED that the above land use relief is granted subject to the following terms and conditions:
1. The development of this parcel shall be implemented in accordance with  the plans submitted and approved, as well as any further amendments required by the Planning Board or the Board's professionals  as a result of the hearing process.
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2. The granting of this application is subject to and conditioned upon all of the representations and stipulations being made by or on behalf of the Applicant to the Township of Pequannock Planning Board being true and accurate. The Planning Board notes that it specifically relied upon said stipulations in the Board's granting of approval. If said representations and stipulations are false, this approval is subject to revocation.
3. This approval is granted strictly in accordance with any recommendations set forth on the record by the Planning Board at the time of the public hearing on December 1, 2014.
4. The granting of this application is subject to and conditioned upon the Applicant complying with all terms and conditions contained in the report of Jill A. Hartmann, P.P., A.I.C.P., dated December 1, 2014, Planner to the Pequannock Township Planning Board and as testified to during the hearing process.
5. The granting of this application is subject to and conditioned upon the Applicant complying with all terms and conditions contained in the review report of Joe Golden, P.E., CME, dated October 27, 2014, Township Engineer to the Pequannock Township Planning Board.
6. The granting of this application is subject to and conditioned upon the dumpster being enclosed and anchored, the details of which shall be subject to the review and approval of the Board Planner and Township Engineer.
7. The granting of this application is subject to and conditioned upon the Applicant providing a landscaping plan which shall be subject to the review and approval of the Board Planner.
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8. The granting of this application is subject to and conditioned upon the Applicant providing appropriate striping and fire lanes for fire apparatus and emergency vehicles which shall be subject to the review and approval of the Township Fire Official and Township Engineer.
9. The granting of this application is subject to and conditioned upon the Applicant submitting a lighting plan which shall be subject to the review and approval of the Township Engineer.
10. The granting of this application is subject to and conditioned upon the Applicant providing a Knox Box for police, fire and emergency vehicles in order to gain access to the site.
11. The granting of this application is subject to and conditioned upon all deliveries of vehicles shall be made on the subject site only and vehicles shall not be off-loaded on Carlson Place.
12. The granting of this application is subject to and conditioned upon the Applicant providing a cross-access and parking easement between Block 902 Lot 4 and Block 902 Lot 36 for access and parking of employee and customer vehicles on each lot. The easement instrument shall include appropriate language that the easement shall terminate, or shall be extinguished upon the cessation of either Lot 4 or Lot 36, or both lots no longer being used and occupied for car dealership purposes. The proposed easements shall be subject to the review and approval of the Board Attorney and Township Engineer. The Applicant shall provide a copy of the proposed form of easements to the Board Attorney and Township Engineer for review and approval before recording. Once the cross-access and parking easements are recorded, the Applicant shall provide a recorded copy to the Planning Board for inclusion in the Board's files.

13. The granting of this application is subject to and conditioned upon Morris County Planning Board approval, if required.
14. The granting of this application is subject to and conditioned upon Morris County Soil Conservation District approval.
15. The granting of this application is subject to and conditioned upon NJDEP approval, if required.
16. Payment of all fees, costs and escrows due or to become due. Any monies are to be paid within twenty (20) days of said request by the Board  Secretary.
17. The granting of this application is subject to and conditioned upon the Applicant improving Carlson Place to Township standards in order to permit the Township to accept the dedication of Carlson Place.
18. The granting of this application is subject to and conditioned upon the Applicant obtaining NJDEP approval for the gravel and fill materials on the site, or restoring the site back to its original condition, which shall occur within 18 months from the date of memorialization of this Resolution.
19. Certificate that taxes are paid current to date of approval.

20. The granting of this application is subject to and conditioned upon the Applicant returning to the Planning Board and obtaining final site plan  approval.
21. Subject to all other applicable rules, regulations, ordinances and statutes of the Township of Pequannock, County of Morris, State of New Jersey, or any  other jurisdiction.

The undersigned Secretary certifies the within Resolution was adopted by this Planning Board on December 1, 2014, and memorialized herein pursuant t  N.J.S.A.  40:550-lO(g)  on March 2, 2015.
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