RESOLUTION
TOWNSHIP OF PEQUANNOCK
PLANNING BOARD
IN THE MATTER OF ROBERT SIDOTI
DECIDED ON SEPTEMBER 16, 2013
MEMORIALIZED ON SEPTEMBER 16, 2013
MINOR SUBDIVISION/LOT LINE ADJUSTMENT
WITH ‘C’ VARIANCE APPROVAL


	WHEREAS, Robert Sidoti (hereinafter “Applicant” or “Sidoti”), is the owner of real property known and designated as Block 603, Lots 7 and 8, on the Tax and Assessment Map of the Township of Pequannock and located at 85 Mountain Avenue and 166 West End Avenue, Pompton Plains, New Jersey.  The Applicant has filed an application with the Pequannock Township Planning Board (hereinafter “Planning Board”) seeking minor subdivision/lot line adjustment approval and “c” or bulk variance relief with regard to the subject properties which are located in the R-15 Zone District (hereinafter “R-15 Zone”); and
	WHEREAS, public hearings were held on August 19, 2013 and September 16, 2013, after the Board determined it had jurisdiction; and
	WHEREAS, the Applicant was not represented by legal counsel.
	NOW, THEREFORE, the Planning Board makes the following findings of fact based on evidence presented at its public hearings, at which a record was made.
	The application before the Board is a request for minor subdivision/lot line adjustment approval and “c” or bulk variance relief in order to adjust the lot line currently separating Block 603, Lot 7, from Block 603, Lot 8, and then to convey a portion of land consisting of 1,5000 square feet from Lot 7 to Lot 8.  Therefore, Lot 8 will be increased in lot area by 1,500 square feet with a corresponding reduction in lot area for Lot 7 in the same amount.  
	Testifying on behalf of the Applicant was Robert Sidoti and his wife, Donna Sidoti.  The nature of the application is to seek a minor subdivision/lot line adjustment between 85 Mountain Avenue and the adjacent corner property at 166 West End Avenue.  The Sidotis reside at 85 Mountain Avenue (Lot 8 on the Tax and Assessment Map of the Township of Pequannock).  The Sidotis are also the owners of the adjacent corner property at 166 West End Avenue (Lot 7 on the Tax and Assessment Map of the Township of Pequannock).  The Sidotis are in the process of constructing a house at 166 West End Avenue.  
	The minimum lot area in the R-15 Zone is 15,000 square feet.  Existing Lot 7 consists of 19,990 square feet and existing Lot 8 consists of 21,603 square feet.  A reduction in lot area for Lot 7 by 1,500 square feet would still result in Lot 7 exceeding the minimum lot area requirements in the R-15 Zone.  
	Two ancillary “c” or bulk variances have been identified by the Board Planner in regard to this application.  First, in regard to Lot 8, there is a shed that is located 1.5 feet from the property line.  The Board Planner’s review report indicates that as a result of a site inspection, that shed is heavily screened from adjoining properties by mature vegetation approximately 20 feet or greater in height.  The ordinance requires sheds to be a minimum of five (5) feet from a property line.  The Applicant would like to retain the shed in its present location and requests “c” or bulk variance relief.  
	Secondly, in regard to Lot 8, the Applicant requires “c” or bulk variance relief in regard to impervious coverage.  The maximum impervious coverage in the R-15 Zone is 35 percent.  Currently, the Applicant is at 40.8 percent impervious coverage.  As a result of the minor subdivision/lot line adjustment, the impervious coverage will be reduced from 40.8 to 38.1 percent.  Thus, still requiring  “c” or bulk variance relief, but becoming more conforming with the impervious coverage requirements than currently exists.  The Applicant previously received Building Department approval in 2004 to construct an in-ground pool.  At that time, the proposal did not include pavers being constructed all around the pool.  The Applicant has installed pavers all around the pool, thereby resulting in an increase in impervious coverage which exceeds the ordinance requirement of a maximum of 35 percent.  
	There were no members of the public present expressing an interest in this application.
	NOW, THEREFORE, the Planning Board makes the following conclusions of law based on the foregoing findings of fact.  
	The application before the Planning Board is a request for minor subdivision/lot line adjustment approval in regard to property identified as Block 603, Lots 7 and 8, on the Tax and Assessment Map of the Township of Pequannock.  The Sidotis are the owners of both properties.  The Sidotis reside at 85 Mountain Avenue (Lot 8), Pompton Plains, New Jersey.  The Sidotis also own the property located at 166 West End Avenue (Lot 7), Pompton Plains, New Jersey.  The properties are located in the R-15 Zone.  The minimum lot area in the R-15 Zone is 15,000 square feet.  The lot area for existing Lot 7 is 19,990 square feet, and the lot area for existing Lot 8 is 21,603 square feet.  The Applicant seeks to obtain minor subdivision/lot line adjustment approval in order to convey 1,500 square feet from Lot 7 to be added to Lot 8.  As a result, Lot 7 will be reduced in lot area by 1,500 square feet and Lot 8 will be increased in lot area by 1,500 square feet.  Therefore, upon the granting of this application for minor subdivision/lot line adjustment approval, Lot 7 and Lot 8 will continue to exceed the minimum lot area requirements of 15,000 square feet in the R-15 Zone.  
	The Applicant also requires “c” or bulk variance relief in regard to impervious coverage where the ordinance permits the maximum impervious coverage of 35 percent, whereas 40.8 percent is existing, which will be reduced to 38.1 percent if the subdivision is approved.  Secondly, “c” or bulk variance relief is required in regard to a shed which is located 1.5 feet from the property line when a minimum setback for an accessory structure is five (5) feet from the property line.  Both of these “c” or bulk variances are in relation to Lot 8.  There are no variances sought or required in regard to Lot 7.  
The Municipal Land Use Law, at N.J.S.A. 40:55D-70c provides Boards with the power to grant variances from strict bulk and other non-use related issues when the applicant satisfies certain specific proofs which are enunciated in the Statute.  Specifically, the applicant may be entitled to relief if the specific parcel is limited by exceptional narrowness, shallowness or shape.  An applicant may show that exceptional topographic conditions or physical features exist which uniquely affect a specific piece of property.  Further, the applicant may also supply evidence that exceptional or extraordinary circumstances exist which uniquely affect a specific piece of property or any structure lawfully existing thereon and the strict application of any regulation contained in the Zoning Ordinance would result in a peculiar and exceptional practical difficulty or exceptional and undue hardship upon the developer of that property.  Additionally, under the c(2) criteria, the applicant has the option of showing that in a particular instance relating to a specific piece of property, the purpose of the act would be advanced by allowing a deviation from the Zoning Ordinance requirements and the benefits of any deviation will substantially outweigh any detriment.  In those instances, a variance may be granted to allow departure from regulations adopted, pursuant to the Zoning Ordinance.  
Those categories specifically enumerated above constitute the affirmative proofs necessary in order to obtain “bulk” or (c) variance relief.  Finally, an applicant must also show that the proposed variance relief sought will not have a substantial detriment to the public good and, further, will not substantially impair the intent and purpose of the zone plan and Zoning Ordinance.  It is only in those instances when the applicant has satisfied both these tests, that a Board, acting pursuant to the Statute and case law, can grant relief.  The burden of proof is upon the applicant to establish these criteria.
	The Board has examined the request for variance relief under the Municipal Land Use Law pursuant to N.J.S.A. 40:55D-70c(2).  The Board reviewed the granting of ancillary “c” variance relief under the c(2) analysis.  The Board also viewed the granting of ancillary “c” variance relief under the c(2) analysis.  In Kaufman v. Planning Board for Warren Township, 110 N.J. 551, 563 (1988), the New Jersey Supreme Court held:
	“By definition then no C(2) variance should be granted when merely the purposes of the owner will be advanced.  The grant of approval must actually benefit the community in that it represents a better zoning alternative for the property.  The focus of a C(2) case, then, will be not on the characteristics of the land that, in light of current zoning requirements, create a hardship on the owner warranting a relaxation of standards, but on the characteristics of the land that present an opportunity for improved zoning and planning that will benefit the community.”

	The Board, in its review of the application under the c(2) criteria, analyzed the proofs provided by the Applicant relative to the positive criteria under the MLUL pursuant to N.J.S.A. 40:55D-2 and its subparts.  The Board finds that the intent and the purpose of the MLUL would be advanced pursuant to N.J.S.A. 40:55D-2a; to encourage municipal action to guide the appropriate use or development of all lands in this state, in a manner which would promote the public health, safety, morals and general welfare; (c) to provide adequate light, air and open space; (e) to promote the establishment of appropriate population densities that will contribute to the wellbeing of persons and neighborhoods.  The Board reaches these conclusions based upon the lot area in the R-15 Zone wherein both Lots 7 and Lot 8 exceed the minimum lot area of 15,000 square feet in the R-15 Zone.  The Board also finds that the lot area of Lot 7, even with the 1,500 square foot reduction of lot area, will still exceed the minimum lot area in the R-15 Zone by approximately 20 percent.  The approval of this application is not inconsistent with the existing pattern of development in this area.    
	Having found that the Applicant has satisfied the positive criteria for granting bulk or “c” variance relief, the Board then turns to the negative criteria.  The Board concludes that “c” or bulk variance relief may be granted without substantial detriment to the public good.  The Board finds that “c” or bulk variance relief can be granted without a substantial adverse impact upon or detriment to the adjoining properties, nor will it cause such damage to the character of the neighborhood as to constitute substantial detriment to the public good.  The Board reaches these conclusions based on the nature of the relief sought in this matter.  First, in regard to impervious coverage, the Board recognizes that the maximum impervious coverage in the R-15 Zone is 35 percent.  However, in this instance the Applicant is currently at 40.8 percent, which would be reduced to 38.1 percent as a result of adding 1,500 square feet of land to Lot 8.  The Board also notes that the cause for relief is in regard to the installation of pavers in and around the pool area in the rear of the property at 85 Mountain Avenue.  The Board finds the increase to be de minimis.  Secondly, in regard to the minimum setback for an accessory structure, a shed, the Applicant proposes a setback of 1.5 feet where a minimum setback from the property line for an accessory structure is five (5) feet.  The Board notes that based upon the Board Planner’s report that the shed is located in an area which is effectively shielded and screened from adjoining properties due to the existence of mature vegetation which is approximately 20 feet in height.  Thus, the shed will not be visible to adjoining properties, nor will it have a substantial adverse impact upon or detriment to any adjoining property.  
	The Board also finds that “c” or bulk variance relief may be granted without substantially impairing the intent and purpose of the zone plan and zoning ordinance.  The Board reaches these conclusions because the subject properties, both Lot 7 and Lot 8, exceed the minimum lot area in the R-15 Zone.  The Board also finds that the variance sought for impervious coverage where the maximum impervious coverage is 35 percent and the Applicant proposes 38.1 percent to be a benefit to the neighborhood because it results in a reduction in impervious coverage from that which currently exists on the property.  Thus, the approval of this application will result in Lot 8 increasing its lot area by 1,500 square feet, thereby enabling the Applicant to come more into conformance with the impervious coverage requirements in the R-15 Zone at 38.1 percent where the maximum coverage allowed is 35 percent.  
	Based upon all of these conclusions, the Board finds that the purposes of the Act would be advanced by a deviation from the zoning ordinance requirements, and the benefits of any deviation substantially outweigh any detriment and, thus, ancillary “c” or bulk variance relief may be granted.  The Board therefore concludes that both the positive and negative criteria were met by the Applicant, and thus, the granting of ancillary “c” or bulk variance relief set forth herein is appropriate to be granted under the MLUL pursuant to N.J.S.A. 40:55D-70c(2).  
	Upon consideration of the plans, testimony and application, the Board determines that the proposed minor subdivision/lot line adjustment application has met the minimum requirements of the MLUL, case law and Township Ordinances to a sufficient degree so as to enable the Board to grant the relief being requested.  The Board further finds that the granting of this application will not adversely impact or impair the use and enjoyment of adjacent properties.  
	NOW, THEREFORE, BE IT RESOLVED by the Planning Board of the Township of Pequannock that the application of Robert Sidoti for premises commonly known and designated as Block 603, Lots 7 and 8, on the Tax and Assessment Map of the Township of Pequannock and located at 85 Mountain Avenue and 166 West End Avenue, Pompton Plains, New Jersey, in the R-15 Zone requesting minor subdivision/lot line adjustment approval and “c” or bulk variance relief is determined as follows:
a.	Minor subdivision/lot line adjustment approval is granted under the MLUL pursuant to N.J.S.A. 40:55D-47 as well as the Land Development Ordinances of the Township of Pequannock.

b.	“C” or bulk variance relief is granted under the MLUL pursuant to N.J.S.A. 40:55D-70c(2) as well as the Land Development Ordinances of the Township of Pequannock in regard to Lot 8 for impervious surface coverage where a maximum of 35 percent is permitted, 40.8 percent currently exists, and 38.1 percent is proposed; and the setback for an accessory structure wherein the Applicant proposes a shed to be located 1.5 feet from the property line where the minimum setback in the R-15 Zone would be 5 feet from the property line.  

	IT IS, FURTHER RESOLVED that the above land use relief is granted subject to the following terms and conditions:  
		1.	The subdivision of this parcel shall be implemented in accordance with the proposed minor subdivision plans prepared by GB Engineering, LLC, dated May 23, 2013, and any subsequent revisions thereto as directed by the Planning Board or the Board’s professionals.  
		2.	The Applicant represents that all of its representations and stipulations made by it or on its behalf to the Township of Pequannock Planning Board are true and accurate, and acknowledges that the Planning Board specifically relied upon said stipulations in the Board’s granting of approval.  If said representations and stipulations are false, this approval is subject to revocation.  
		3.	This approval is granted strictly in accordance with any recommendations set forth on the record by the Planning Board at the time of the public hearings on August 19, 2013 and September 16, 2013.  
		4.	The Deed recorded memorializing the minor subdivision shall specifically refer to this Resolution and shall be subject to the review and approval of the Board Engineer and Board Attorney.  The Applicant shall record the Deed within 190 days of the memorializing Resolution being adopted.  Failure to do so shall render the approval null and void.  
		5.	The Applicant shall comply with all terms and conditions set forth in the Board Planner’s review report dated August 16, 2013.  
		6.	The granting of this application is subject to and conditioned upon the Township of Pequannock Tax Assessor assigning appropriate lot numbers in connection with this approval, if required.  
		7.	The granting of this application is subject to and conditioned upon Morris County Soil Conservation District approval, if required.  
		8.	The granting of this application is subject to and conditioned upon New Jersey Department of Environmental Protection (NJDEP) approval, if required.  
		9.	The granting of this application is subject to and conditioned upon Morris County Planning Board approval, if required.  
		10.	Payment of all fees, costs and escrows due or to become due.  Any monies are to be paid within twenty (20) days of said request by the Board Secretary.  
		11.	Certificate that taxes are paid current to date of approval.  
		12.	Subject to all other applicable rules, regulations, ordinances and statutes of the Township of Pequannock, County of Morris, State of New Jersey, or any other jurisdiction.  
[bookmark: _GoBack]	The undersigned Secretary certifies the within Resolution was adopted by the Planning Board on September 16, 2013, and memorialized herein pursuant to N.J.S.A. 40:55D10(g) on September 16, 2013.  

													
							Roger Imfeld, Board Secretary
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