TOWNSHIP OF PEQUANNOCK

BOARD OF ADJUSTMENT

REGULAR MEETING

MAY 3, 2007

Meeting Convened:


7:38 P.M.

Members Present:
Aikey, Bruno, Dolengo, Way, Petrarca, Finley.  Also present were Board Attorney, Anthony Wahl,


Consulting Planner, Eileen Banyra and Township Zoning Officer, Jill Hartmann.  

Members Absent:
Hebert, Herforth, Imfeld.

Notice:
Chairman Aikey stated that the Sunshine Law had been complied with by posting the notice of the date, time, and proposed meeting on the bulletin board of the Municipal Building on April 27, 2007 and sending it to six area newspapers, including the legal paper on April 27, 2007.

Minutes:
April 5, 2007


Motion by Way, second by Dolengo to approve minutes with a revision on page 3 to state “4.5 feet further into the front yard”.  All in favor. Motion Carried.  
Finley, Alternate #1 and Petrarca, Alternate #2, voting members.
Resolution:
Stelmasik/MacSweeney, 30 Libby Avenue, Block 3202, Lot 9
Motion by Way, second by Dolengo to memorialize this resolution as amended.  In favor, 

Dolengo, Way, Petrarca, Aikey.  Bruno and Finley ineligible.  Vote 4 in favor.  Motion 

Carried.
PUBLIC HEARING
Aiosa, 201 Boulevard, Block 2504, Lot 8

Front yard setback, secondary front yard setback, building coverage

Ronald Aiosa and Laurie Aiosa represented themselves as the homeowner and were 

sworn in.  The applicant is requesting an eight foot wraparound porch to finish off the 
Colonial look of their house.  The applicant is asking for front yard variances of 39.67 feet and 14.42 feet.  The applicant is also asking for building coverage of 20.1%.
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Mr. Wahl, Board Attorney, asked the applicant to describe the layout of the

neighborhood.  Mr. Way stated that the homes are built in an erratic manner and that the

homes are of an older nature built as individual projects varying in age and style.  Mr.

Aikey asked the applicant if he would also need a side yard variance and was told by the

applicant that because he is on a corner lot he would need a second front yard variance.
Mr. Aikey inquired as to how high the porch would be off the ground and was told by the

applicant that the porch will be three feet off the ground.

Mr. Way stated that he has difficulty allowing excessive building coverage because of 

decisions the Board made in the past relative to the percentage of building coverage.  Mr. 
Aiosa asked Mr. Way if there was a way to come together on something regarding the 

porch.  Mr. Way gave the applicant his suggestion of cutting the side of the porch off and 
part of the front of the  porch.  Mr. Way also suggested the applicant should cut the width 
of the porch from eight feet to six feet.  
Mr. Aikey stated the Board likes front porches and the idea of the house being 

broken up is a better plan for the home.  Mr. Bruno stated that a few years back the Board 

realized that a four feet porch is not practical and he agreed six feet would make the 

porch more usable.  

Mr. Way stated that even if the applicant cut the porch width back to six feet the 

percentage of building coverage would still be over what the Board customarily agrees 

on.  Mr. Way suggested to the applicant that if he cut off the two sections on the plan that 

says nine feet seven inches and the three sections that state seven foot eleven inches and 

narrowed the porch down from eight to six feet the applicant would be approaching what 

the board considers their upper limit. 
Ms. Banyra stated she met with Mrs. Aiosa and discussed with the applicant different options and indicated to her what the board customarily grants and does not 

grant.  Ms. Banyra cautioned the board not to redesign the applicant’s plan but give them 

the opportunity to go back to their architect. Ms. Banyra stated that she advised the 

applicant that they do not go before the board to negotiate. Ms. Banyra stated that she 

cautioned the applicant that they were going before the board with an application that 

would need to be redesigned.  

Mr. Wahl suggested the application be carried for a month or two until the architect can redesign.  Mr. Wahl stated that one percent over the building coverage would be 130.5 square feet.  
The public hearing was carried to the July 5, 2007 meeting.  Renotice is not required.  

Antonio Amaral, 18 East Garden Place, Block 902, Lot 24

Interpretation

David Dixon, Esquire of Feeney & Dixon, 512 Newark Pompton Turnpike, Pompton Plains, New Jersey represented Mr. Antonio Amaral, applicant property owner, of 18 East Garden Place.  
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This is a return appearance of the applicant before the Board for an interpretation of  the board’s determination of a certification of a preexisting nonconforming use on the applicant’s property.
Mr. Dixon introduced his first witness.

Mr. John Szabo of 4 Deerlawn Court, Oakland, New Jersey was sworn.  Mr. Szabo was accepted as a professional planner.  Mr. Szabo was formerly the Township Planner from 1985 until 1988.  

Mr. Szabo inspected the applicant’s property on two occasions.  Mr. Szabo observed the property to be a contractor’s storage yard containing trucks, a tree removal company and a landscaping company. The tenants in the yard were storing flatbeds, dump trucks and woodchippers.  There were also trailers on tires and employees cars parked on the lot.  Mr. Szabo did not observe any ancillary storage or landscaping materials on the lot or tree trunks.  Mr. Dixon asked the witness if a contractor’s storage yard was  a particularly described planning use.  Mr. Szabo stated the contractor’s storage yard is generally equipment used by contractors.  Mr. Dixon asked Mr. Szabo if he had prior experience with this property as tenure with the township as planner.  Mr. Szabo stated he did.  Mr. Dixon asked Mr. Szabo if during his tenure as township planner if he had an opportunity to inspect the property and why he inspected the property.  Mr. Szabo stated there was a complaint that the contractor’s yard was expanding and turning into a junk yard.  At the time Robert Ferretti was the township zoning officer.  Mr. Ferretti took control of the case and he concluded that there were in fact activities taking place on the property that constituted expansion of the use. 
Marked as Exhibit A-2 – Letter dated July 10, 1987 from Robert Ferretti.  

Mr. Szabo stated the letter marked as Exhibit A-2 identifies the illegal activities that were occurring on the property at the time.  Mr. Dixon asked the witness whether he had occasion to make observations of Lot 5, the subject property, at the time of the letter written by Mr. Ferretti.  Mr. Szabo stated he remembered the property was very messy at that time.  Mr. Dixon asked the witness as to whether even though the property was being used illegally did he remember it being used as a contractor’s storage yard.  Mr. Szabo stated he recalled trucks and backhoes stored on the property.  
Mr. Dixon asked Mr. Szabo if he had an opportunity to review Exhibit A-1, the 1953 ordinance.  Mr. Szabo said he did review the ordinances.  Mr. Wahl informed Mr. Dixon that  Exhibit A-1 did not include the 1953 ordinance.  
Marked for Exhibit A-3 – Pequannock Library 1953 Zoning Ordinance Revision.

Mr. Dixon asked Mr. Szabo if it was his opinion that the 1953 ordinance remained the same until the 1978 recodification of the zoning ordinance.  Mr.Szabo stated that was his opinion.  Mr. Szabo stated the 1953 ordinance had 38 uses listed as prohibited and that contractor’s storage yard was not one of them therefore making it a permitted use and Mr. Szabo stated that was the interpretation taken back in 1987.  Mr. Dixon asked Mr. Szabo if the prohibited use item 31 which stated “trucking depot or storage yard” was applicable 
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to the current use.  Mr. Szabo stated in his opinion the definition of trucking depot is a freight operation as opposed to a contractor’s storage yard.  Mr. Szabo also stated that if the township wanted to prohibit contractor’s storage yard that it was already noted in the 1953 business zone and the township was aware of the contractor’s storage yard so therefore it would have prohibited contractor’s storage yard.  

Mr. Aikey inquired as to whether Mr. Szabo inspected the trailers on the site and asked Mr. Szabo what the trailers were being used for.  Mr. Szabo stated he did not inspect the inside of the trailers.  Mr. Dixon asked if as part of the contractor’s storage yard there would also be temporary or minor storage or retention of supplies, materials or equipment used in the contracting business.  Mr. Szabo stated it would be accessory to the activity.  
Mr. Dixon asked Mr. Szabo what his opinion was of the difference in the subject property from 1987 until today.  Mr. Szabo concluded that currently the property is immaculate compared to its appearance in 1987.  

Mr. Wahl asked Mr. Szabo what his opinion was as to a zoning ordinance adoption which causes a use on a property to become non conforming, what rights does an owner have with respect to continuation.  Mr. Szabo stated the owner has a right to continue use until either the property is abandoned or the use changed through the approval process. Mr. Wahl asked Mr. Szabo if the rights of a preexisting non conforming use relates specifically to the use on the property in question as to the date the use becomes non conforming if that would be considered a zone change   Mr. Szabo stated it is not a zone change.    Mr. Wahl asked when the ordinance in Pequannock was changed in which there was an adoption of a prohibition against contractor’s storage yard.  Mr. Szabo stated that occurred in 1978 when the property was designated a C-3 zone.  

Mr. Wahl stated he was reviewing the 1976 Planning Board minutes with respect to the Decker Transport application of which reads “the property is located in the industrial zone it is presently vacant”.  Mr. Wahl stated that as a matter of a factual finding by the board that the property was vacant.  Mr. Wahl stated the application for Decker Transport described the application as office and truck maintenance garage in addition truck parking and not an application for a truck depot.  Mr. Wahl asked Mr. Szabo if during his tenure with the Township whether there was ever a site plan application for that site.  Mr. Szabo stated not during his time with the township.  
Mr. Way stated the aerial photographs that were submitted show seven locations for tenant storage trailers.  Mr. Way stated in his opinion trailers on the property as office space do not  equal vacant land.    Mr. Aikey stated he observed trailers with electric and wanted to know whether the electric would designate those trailers as office space.  Mr. Szabo stated that the contractors use the electric to run their equipment.  Mr. Way inquired as to whether businesses run from trailers would change the use on the property.  Mr. Szabo did not inspect the trailers.  Mr. Wahl asked Mr. Szabo if the use of trailers as offices are part of a nonconforming use as a contractor’s storage yard.  Mr. Szabo stated that if there were offices at the time of the beginning of the use then they are permitted now.  
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Mr. Finley asked Mr. Szabo what expansion of use was in his opinion.  Mr. Szabo stated expansion means introducing uses that were not part of the preexisting nonconforming use of the property, whereas additional vehicles or trailers constitute intensification of the use rather than expansion.
Carlos Amaral, 23 Nicolas Street, Towaco, New Jersey, sworn.

Mr. Carlos Amaral is the son of Antonio Amaral, owner of the premises.  Mr. Amaral also stores vehicles on the property.  Mr. Antonio Amaral acquired the property in 1993 from Kenneth Marin.  Mr. Dixon asked Mr. Carlos Amaral if when he acquired the property if he did an investigation of the site.  Mr. Carlos said he hired an attorney who had multiple discussions with Anne Bowman, Planner for the Township, regarding the site.  Mr. Dixon asked Mr. Amaral what representations were made to the applicant by Ms. Bowman with regard to the use with which the property was placed.  Mr. Amaral asked Ms. Bowman whether the use at the time of a contractor’s storage yard was permitted.  Mr. Amaral stated that Ms. Bowman told him it was a preexisting nonconforming use and as long as they continued the same exact use there would not be a problem.  Mr. Dixon asked Mr. Amaral if he inspected the property in 1993 and what was the use on the property at the time.  Mr. Amaral stated that in 1993 there were various contractors in the yard, trucks, machines and debris.  Mr. Amaral stated they were instructed to clean the property up at the time of purchase and they did.  

Marked as Exhibit A-4 – two pages of plans submitted with the application one being a survey for Carlos Amaral and the other a tenant layout site plan.

Mr. Dixon asked Mr. Amaral if in 1993, at the time of the purchase of the site, the complete site was being utilized.  Mr. Amaral stated the entire site was being used at the time of purchase.  Mr. Dixon asked Mr. Amaral whether there were any means of storage used by the tenants on the property.  Mr. Amaral stated there were trailers with wheels that the tenants used for keeping their tools secure.  Mr. Amaral stated that since purchase of the property he has put in fencing and privacy screening, also security gates, repaired  potholes and confined people to certain areas to keep the property clean.  Mr. Dixon asked Mr. Amaral if back in 1993 there was electrical service to the property.  Mr. Amaral stated there were several electrical boxes for winter time to plug in the trucks. Mr. Dixon asked if there is electrical service to the trailers and if so what is the purpose of that service.  Mr. Amaral stated that some of the tenants may need to power their contractor tools.  Mr. Dixon asked Mr. Amaral if there was ever a time that the property was not used as a contractor’s storage yard and was told by Mr. Amaral that since he owned the property it was always a contractor’s storage yard.  

Mr. Wahl inquired of Mr. Amaral if any of the current trailers on the site were used as offices.    Mr. Amaral stated that at this time they are not used as offices.  Mr. Amaral stated that all of the tenants on the property have offices in other places.  Mr. Dixon wanted to clarify that the office trailers are used offsite and not on the property itself.  

Mr. Wahl asked if Mr. Amaral brought in fill or gravel on site and if so did he get DEP approvals.  Mr. Amaral stated he only filled in potholes.  Mr. Aikey asked if there is any 
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storage of gasoline on the property.  Mr. Amaral stated that some of the trailers may have gas cans in them but there are no tanks on the property.  Mr. Aikey stated that on Ms. 
Hartman’s report that there is a boat, tree stumps, a recreational vehicle and yard dumpster on the property.  

At 9:55 there was a break.  The meeting resumed at 10:03.

Miss Linda Strydio, 14 East Garden Place, Pompton Plains, sworn.
Miss Strydio was called as a witness by Mr. Dixon.  Miss Strydio stated that she has lived at 14 East Garden Place since 1954.  Miss Strydio stated her property is adjacent to former lot 5 and that as far back as she can remember the lot has consistently remained the same.  Miss Strydio stated the trucks at 18 Garden Place park around the perimeter of the lot and leave early in the morning and return back to the lot around 5 pm.  
Mr. Dixon asked Miss Strydio if she recalled when the lot was cleaned up and when it was fenced in.  Miss Strydio stated that the lot was cleaned and fenced around 1994.  Mr. Dixon asked Miss Strydio if she was aware of Decker Transport being on the site.  Miss Strydio stated she did recall Decker Transport.  Mr. Dixon asked her if she was aware of a cessation of contractor’s storage yard use at any time and Miss Strydio stated that there was no time that she can recall that the storage yard was not in use.  
Mr. Petrarca asked Miss Strydio if she knew if the storage trailers moved at any time and she replied that sometimes they do and sometimes they don’t.  Mr. Petrarca asked her how the trailers were moved and she replied that she did not know.

Mr. Albert Christmann, III, 11 Debra Lane, West Milford, sworn.

Mr. Christmann operates an excavating business.  Mr. Christmann recalled being on the property in question during the late 60’s.  Mr. Christmann’s father worked out of the site in the late 60’s.  Mr. Dixon inquired of Mr. Christmann if he recalled what was on the site during the 70’s.  Mr. Christmann stated there was excavating equipment, blasting equipment, trucks and trailers.  Mr. Christmann stated his father acquired the property in 1976 and took the name of Van Doorsen Company Incorporated.  Mr. Christmann stated he was on site every day from 1976 until 1993.  From 1981 to 1993 Mr. Christmann operated Christmann Excavating from lot 5.  Mr. Christmann had from 18 to 20 vehicles on the site.  Mr. Dixon asked Mr. Christmann if he had storage trailers on the site and what they were used for.  Mr. Christmann stated that since there were no garages on site the trailers were used primarily for storage.  
During 1986 Mr. Christmann was involved in an application for a certification of a preexisting nonconforming use on his newly acquired property lot 6. Mr. Dixon asked Mr. Christmann if he ever recalled the lot 5 site as being empty or without any vehicles stored on the site.  Mr. Christmann stated at no time was the lot without vehicles or equipment on it. 
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Mr. Wahl stated that in lieu of the late hour and the fact that both Jill Hartmann and Eileen Banyra will be giving testimony he suggested the matter be carried to the next meeting.

Ms. Hartmann asked if the board could attend a Special Meeting on May 17th because of her schedule.

Meeting to be carried to May 17, 2007.  No further notice is required.

MOTION by Bruno, second by Dolengo to adjourn the meeting at 10:42. All in favor.  Motion Carried.

Respectfully submitted,

Linda Zacharenko

Recording Secretary 
