TOWNSHIP OF PEQUANNOCK

BOARD OF ADJUSTMENT

FEBRUARY 3, 2011

REGULAR MEETING

Meeting Convened:




 7:30 PM

Members Present:
Dolengo, Hebert, Herforth, Imfeld and Way.  Also present Anthony Wahl, Board Attorney and Eileen Banyra, Board Planner.


Chairman Bruno entered the meeting at 7:40PM.
Members Absent:
 Cielusniak

Notice:
Vice Chairman Dolengo stated that the Sunshine Law had been complied with by posting the notice of date, time and proposed meeting on the bulletin board of the Municipal Building on January 28, 2011 and sending it to the six area newspapers, including the legal paper on January 28, 2011.

MINUTES: 





December 2, 2010







Executive Session

Motion by Herforth, second by Hebert to approve the minutes as submitted.  All in favor.  Motion Carried.
January 20, 2011

Motion by Way, second by Hebert

to approve the minutes as amended.
All in favor.  Motion Carried.
Mr. Krause stood in as a voting member.
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T-Mobile, 770 Route 23, Block 902, Lot 5 was carried to February 17, 2011.  No further notice will be required.

PUBLIC HEARING:
King/Zomack, 135 Mountain Avenue, Block 503, Lot 5
Rear Yard Setback
Melissa Zomack, applicant, sworn.

Ms. Zomack explained to the Board that her house is on a corner lot with a narrow rear yard and her and her husband are planning on constructing a two car garage with a master bedroom above the garage.  Ms. Zomack stated her rear yard is required to have a fifty foot setback and when they add on the garage they will only have a rear yard  setback of thirty one and-a-half feet.  

Mr. Wahl asked the applicant to explain to the Board what was on the property directly behind her house.  Ms. Zomack stated the side of their neighbor’s home which faces Meade Place.  Mr. Wahl asked the applicant what was on that side of the neighbor’s home.  Ms. Zomack stated the neighbor’s garage was on that side along with one window.  Mr. Wahl asked the applicant how large the addition was they were intending to construct.  Ms. Zomack stated the addition of the garage and master bedroom with master bath would add around 800 square feet to their home.  Mr. Way stated that the garage was 24 feet by 29 feet.  Ms. Banyra stated they are not asking for a building coverage variance.  
Mr. Imfeld inquired of the applicant as to why they did not decide to construct the garage on the other side of the home.  Ms. Zomack stated they would have to put the driveway on that side of the house and they would be entering the home through the living room rather than the mud room on the other side of the home.  

Motion by Mr. Bruno to open the meeting to the public.  All in favor.  Motion Carried.
No one from the public came forward.

Motion to close the meeting to the public.  All in favor.  Motion Carried.
The Board deliberated.

MOTION by Dolengo, second by Hebert to grant the approval of the application as presented.  Yes votes from Dolengo, Hebert, Herforth, Imfeld, Way and Bruno.  Motion Carried.  
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Arthur/Banks, 8 Poplar Avenue, Block 1904, Lot7
Certification of Legal Non Conformance
John Snowden, Esquire represented the applicant.  

Mr. Snowden stated that the property in question consists of a house on Poplar Avenue located on a large lot with an accessory building, or cottage sharing the lot.  Mr. Snowden stated the cottage has its own septic system and consists of a kitchen, living room and bathroom on the second floor.  Mr. Snowden stated the reason the applicant is before the Board is because as a result of making some alterations to the downstairs of the cottage it became evident by the construction department that the applicant was improving the cottage without construction permits, therefore, the applicant received a notice of violation from the construction department.  
Mr. Snowden stated the applicant is requesting certification for a pre-existing non conforming use on the property.  Mr. Snowden stated the cottage was built in 1954 by Mr. Arthur’s father to be used as part of his business.  Mr. Snowden stated that Mr. Arthur Senior’s wife became ill two years after construction of the cottage and at that time Mr. Arthur converted the second floor of the cottage to living space for a live in nurse.  Mr. Snowden stated that the Township Ordinance rendered the accessory apartment a permitted use until the year 1986 at which time Mr. Arthur, Junior should have come into the Planning Office for a certificate of pre-existing legal non conformance.  Mr. Snowden stated Mr. Arthur did not know in 1986 that he should have asked for a certificate.  Mr. Snowden stated the cottage has been occupied consistently since 1956 as an apartment.  

The Board discussed the provision in the Ordinance that reads “No building to be used as a dwelling shall be constructed or altered in the rear of a building situate on the same lot nor shall any building be constructed in front or moved to the front of a dwelling situated on the same lot except in the case of a business or industrial zone except setback requirements shall be maintained these provisions shall not be construed however as preventing the erection, alteration or maintenance of dwelling quarters upon the rear of a lot when the persons occupying such quarters are employed in domestic service upon the premises.”  Mr. Wahl asked the applicant if they are requesting to use the dwelling not as domestic service but as an apartment.  Mr. Snowden stated that Mr. Arthur does not have the funds to go forward with a D variance and requesting the certificate of legal non conformance is the only option he has considering the fact that the building has been occupied in the same way for almost sixty years.  
Board of Adjustment

February 3, 2011

8:17 PM

Lewis Arthur, 8 Poplar Avenue, sworn.
Mr. Arthur was asked by his attorney if the facts in the letter he presented to the Board were true.  Mr. Arthur stated they were true.  
Ms. Banyra stated there are two septic systems and separate utilities on the applicant’s property.  There was discussion regarding a Sunset Provision being placed on the property and how that would affect the property in the future.  Mr. Wahl asked if the cottage is occupied at the present time.  Mr. Snowden stated there is a single tenant in the cottage and that the main dwelling is also occupied by a family other than the owner.
There was discussion as to whether the applicant should come back to the Board with a Use variance application.  

Eric Downs, 14 Poplar Avenue, sworn.

Mr. Downs was asked by Mr. Snowden if the facts in the letter he presented to the Board were true.  Mr. Downs stated all the facts were true in his letter.  Mr. Downs recounted persons living in the cottage throughout the years.  

Motion to open the meeting to the public.  All in favor.  Motion Carried.
James Givens, Esquire, Azrak Associates, sworn.
Mr. Givens’ client is located next to the Arthur property on Newark Pompton Turnpike.  Mr. Givens stated that the only problems they had with the tenants on 8 Poplar is the fact that they use their dumpsters and would like to see the applicant place a fence along their property line to prevent Mr. Arthur’s tenants from using their parking lot.  

WJ Wanczik, 26 Poplar Avenue, sworn.

Mr. Wanczik stated that he has lived on Poplar Avenue since 1951 and from the age of three can remember people living in the cottage.  Mr. Wanzik also stated the property has been well maintained.  

Motion to close the meeting to the public.  All in favor.  Motion Carried.
There was a ten minute break.
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The application is back before the Board.  Mr. Snowden stated the Banks would agree to a Sunset Provision being placed on the property.

The Board deliberated.  There was much discussion regarding a Certificate of Pre-existing Legal Non Conforming Use and Use Variance.  
Mr. Wahl informed the Board that they can only vote on the way the application was presented to the Board, which was whether the site had a pre-existing legal non conforming use on it as it existed more than 60 years ago or not.  Mr. Wahl stated the testimony is clearly to the contrary.  

Mr. Bruno suggested the Board vote on the Certificate of pre-existing legal non conformance.  Ms. Banyra suggested the applicant amend the application to a Use Variance.  
The hearing will be carried to April 7th at which time the applicant will present a Use Variance application.  Renotice will be required.  Extension of time was granted by the applicant until May 31st, 2011.  
9:33PM
Missbrenner, 11 Walnut Avenue, Block 202, Lot 22
Front Yard Setback, Side Yard Setback, Building Coverage

Andrew and Jeannine Missbrenner, sworn.

Andrew Missbrenner stated they are intending to put an addition on their house which includes a front porch, a one car garage and family room on the lower level with a master suite on the second floor.  

The garage and front porch will intrude into the front yard setback.  The applicant is also over in building coverage by 1.7%.  

Mr. Missbrenner stated that they have an existing one car garage but they are turning that into living space for his father-in-law.  Mr. Missbrenner stated the neighbor’s house is at least 200 feet away from their house.  
Mr. Bruno asked the applicant to explain to the Board where their property line was because of a discrepancy on the survey.  Mrs. Missbrenner stated the architect made a mistake and they received a new survey clearing up that issue. Mr. Bruno asked where the shed was located on the site plan and Mrs. Missbrenner stated that at this time it is two and-a-half feet off the property line but it will be moved to five feet off the property line.  
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Mr. Imfeld asked the applicants if they were aware that they could remove the front porch and if they did that it would reduce the front yard setback issue and building coverage issue.  Mrs. Missbrenner stated that their house already intrudes into the front yard setback because of the shape of their property on the cul-de-sac.  Mr. Missbrenner stated that if they removed the porch they would still intrude into the front yard because of the garage.  Mr. Missbrenner also stated that the porch adds to the design of the house and living on a cul-de-sac they will use the porch while his children and the neighborhood’s children utilize the cul-de-sac.   Mrs. Missbrenner stated that their proposed front porch will line up with everyone else’s front porch in the neighborhood.  
Mr. Way asked the applicant if they considered changes to the proposal to reduce the building coverage.  Mrs. Missbrenner stated there were things they considered such as making the porch six feet wide, remove the breakfast nook, take a foot off the garage and remove the roof on the steps in doing these things they could reduce the building coverage down to close to 16%.  

The hearing will be carried to the March 3rd meeting.  No further notice is required.  
There being no further business, motion by Herforth, second by Hebert to adjourn the meeting at 10:10 PM.
Respectfully submitted,

Linda Zacharenko

Board of Adjustment Secretary
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