TOWNSHIP OF PEQUANNOCK

BOARD OF ADJUSTMENT

May 3, 2012

REGULAR MEETING

MEETING CONVENED:



7:37 PM

MEMBERS PRESENT:
Cielusniak, Dolengo, Hebert Imfeld, Melleno, Skvarca, Vitcavitch and Way.  Also present Anthony Wahl, Board Attorney.

MEMBERS ABSENT:
Bruno

NOTICE:
Vice Chairman Dolengo stated that the Sunshine Law had been complied with by posting the notice of date, time and proposed meeting on the bulletin board of the Municipal Building on April 27, 2012 and sending it to the six area newspapers, including the legal paper on April 27, 2012.

MINUTES:
March 1, 2012 – Executive Session

Motion by Imfeld, second by Hebert to approve the minutes as submitted.


All in favor.  Motion Carried.

April 5, 2012 – Regular


Motion by Imfeld, second Hebert to approve the minutes as amended.  All in favor.  Motion Carried.
Mr. Vitcavitch stood in as a full time member.

Mr. Wahl stated that Mr. Rankin, Esquire representing Team Equipment, LLC approached him and stated that they may be able to resolve their issues before the Board.  Mr. Wahl stated that the Court remanded the case back to the Board and that he and Mr. Rankin were negotiating settlement of the case.  Mr. Wahl presented the Board with a two page document relating to the settlement of their litigation with Team Equipment.  
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There was a discussion regarding Number 1 of the settlement.  Mr. Wahl stated that the applicant supplied him with Schedule A of the settlement.  Mr. Morrissey stated he didn’t 
realize that he was giving up his right to continue with the appeal of the zoning officer’s decision.  Mr. Rankin and Mr. Morrissey left the courtroom to discuss their options.
RESOLUTION:
Ference, 11 Caroline Avenue, Block 3307, Lot 3

Motion by Imfeld, second by Hebert to memorialize the resolution as submitted.  In favor:  Cielusniak, Dolengo, Hebert, Imfeld, Melleno, Vitcavitch and Way.  Motion Carried.

Ciampa, 14 Lynn Place, Block 2010, Lot 11
Motion by Melleno, second by Imfeld to memorialize the resolution as submitted.  In favor:  Cielusniak, Dolengo, Hebert, Imfeld, Melleno, Vitcavitch and Way.  Motion Carried.

McCullough, 320 Sunset Road, Block 2801, Lot 1

Motion by Hebert, second by Melleno to memorialize the resolution as submitted.  In favor:  Cielusniak, Dolengo, Hebert, Imfeld, Melleno, Vitcavitch and Way.  Motion Carried.

287 Boulevard, LLC, 287 Boulevard, Block 1804, Lot 25
There was some discussion between Mr. Regan who represented the applicant 287 Boulevard and the Board regarding the percentage discussed between the 287 Boulevard property uses, therefore, the applicant decided to come back before the Board and discuss the revised percentages between the uses.  Mr. Wahl stated the applicant will have to renotice.
MOTION by Hebert, second by Cielusniak to carry the application to the next meeting.  Yes votes from: Cielusniak, Dolengo, Hebert, Imfeld, Melleno, Vitcavitch and Way.  All in favor.  Motion Carried.
PUBLIC HEARING:
8:27 PM

Yasin, 27 Cameron Avenue, Block 3302, Lot 7
Side Yard Setback, Building Coverage

Krista Yasin, applicant, sworn.

Richard Trautwein, architect for the applicant, sworn.  
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Mr. Trautwein stated the applicant is proposing to construct an addition on their existing home towards the back of their house to create a new kitchen, expand the master bedroom and create an entrance on the side of the house, with a closet and foyer. 
Mr. Trautwein stated the house is situated on a nonconforming lot.  Variances sought are for proposed building coverage of 19.4%, where 16% is permitted, and a side yard setback of 7.6’ foot, where 10 feet is required.  

Mr. Imfeld wanted to know how far off the ground the cantilever was.  Mr. Trautwein stated the cantilever was 18 inches off the ground.  Mr. Way asked the applicant why he cantilevered the new addition.  Mr. Trautwein stated that was to reduce the building coverage issue.  Ms. Hartmann stated that the building department has in the past considered the foundation to be the point of measurement for building coverage and that policy has changed and this will be the last application not considering cantilevers in the calculation of building coverage, henceforth, cantilevers will be counted in building coverage.  

Motion to open the meeting to the public.  All in favor.  Motion Carried.
No one came forward from the public.

Motion to close the meeting to the public.  All in favor.  Motion Carried.

The Board deliberated.

There was discussion regarding building coverage and Ms. Hartmann stated to the Board that the addition is to the rear of the home and would not be seen from the road.  Mr. Trautwein stated the only thing seen from the road would be the side yard entrance.  Mr. Trautwein stated that if the lot were the required size by ordinance than the applicant would have a building coverage of 13% and would be well within the permitted percentage for lot coverage.  
MOTION by Hebert, second by Cielusniak to approve the application as submitted.  Yes votes from:  Cielusniak, Hebert, Dolengo, Imfeld, Melleno, Skvarca and Way.  Motion Carried.
Team Equipment, LLC, 28 East Garden Place, Block 902, Lot 25
Court Ordered Remand Hearing

Mr. Wahl stated that the only issue before the Board is the determination by the Township Zoning Officer to deny a zoning permit to the applicant which was appealed and the Court remanded it back to the Board because at the time of the original hearing Ms. Hartmann was not sworn in.  
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Mr. Rankin, Esquire on behalf of Team Equipment once again presented his client’s case to the Board.  Mr. Rankin stated his client has indicated that he is amenable to the stipulation of settlement which ends the litigation.  Mr. Morrissey agreed to go forward 

with a use application before the Board but is aware that the owners of the property will have to sign off on the paperwork and has not been successful in achieving that at this time.  

9:03 PM

William Morrissey, 59 Linwood Road, Cedar Grove, NJ, applicant, sworn.
Mr. Morrissey stated that Team Equipment rents mainly construction equipment but also small pieces of equipment such as demo saws, fans and the like.  Mr. Morrissey stated that typically his customers are contractors, even though he occasionally rents to homeowners.   
Mr. Morrissey stated that the Township Construction Official informed the owner of 28 East Garden that Team Equipment would need to submit a zoning permit in order to continue doing business at that location.  Mr. Morrissey stated that he thought that his continued use on the site was a permitted one in that area and that he should have been able to work out any issues the town might have without going before the Board.
Marked as Exhibit A-1 – Zoning permit application form dated 8/6/09
Mr. Morrissey stated that after he submitted his zoning permit that it was denied without any reason other than the use was not permitted.  Mr. Morrissey stated at that time he hired David Dixon to represent him.

Marked as Exhibit A-2 – Dixon Esquire letter dated 4/12/10.  
Mr. Morrissey stated in his opinion the Commercial 3 regional zone uses are incorporated with those in the Commercial 1 neighborhood zone.  Mr. Morrissey stated that retail sales and services have certain limitations in the C-1 zone that recognize the fact that they are local shops whereas when you go to Route 23 it is relatively easy to service the neighboring municipalities and in his opinion Team Equipment complied with the C-3 District.  Mr. Morrissey’s opinion was that Team Equipment is a retail business.   
Mr. Morrissey stated that it is his opinion that a contractor’s storage yard is a permitted use in the C-3 zone and that his expert contradicted Ms. Hartmann’s denial, which is 
documented in a previous transcript.  Mr. Rankin asked the applicant if Ms. Hartmann specifically pointed out items on the property that were not in compliance with the zone.  Mr. Morrissey stated that Ms. Hartmann told him that there were items on the site that did not belong on site because of the size of the equipment, such as backhoes and excavators.  
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Mr. Morrissey stated that Ms. Hartmann told him that there were items on the site that she felt did not belong on the site particularly the large construction equipment and the sea containers.  

Mr. Wahl tried to focus the testimony towards the issue before the Board, which was the zoning officer’s denial of the zoning permit sought by Mr. Morrissey.  Mr. Wahl stated that it was Mr. Morrissey’s decision not to submit a Use variance application or to file an application for site plan approval.  Mr. Wahl showed Mr. Morrissey Schedule A, which was attached to the settlement agreement, and asked Mr. Morrissey if the list of equipment on Schedule A is a fair representation of the equipment requested to remain on the property.  

Marked as Exhibit B-1 – Schedule A list of equipment on Team Equipment property submitted by Mr. Morrissey

Mr. Wahl asked Mr. Morrissey if he was aware that when the first application for zoning permit was filed that Ms. Hartmann requested additional information and that Mr. Dixon wrote a letter in response saying that because of pending litigation that further information was denied and refused to produce any further information.  Mr. Morrissey stated he was aware of that and thought it was an odd request that Ms. Hartmann should ask for further information from him.

Mr. Wahl stated that the Township Zoning Officer is present and the Board should go forward with her testimony.
10:06 PM

Ms. Jill A. Hartmann, Township Zoning Officer, sworn.

Ms. Hartmann stated that she did receive an application for a zoning permit from Team Equipment and that it is policy to request a description of use on separate letterhead from every applicant seeking a zoning permit.  Ms. Hartmann stated at first she did not receive that descriptive letter but later on after another application was provided a detailed letter was submitted.
Ms. Hartmann explained to the Board that the Team Equipment use was already in operation when the zoning application was applied for.  On February 24th Ms. Hartmann supplied the Board with a report that briefly explained to the Board why the application was before the Zoning Board and why she denied the application.  Ms. Hartmann felt the applicant was seeking a truck storage yard, which in her opinion is not a permitted use in the C-3 zone.  Ms. Hartmann informed the Board that Mr. Morrissey felt that his application mirrored the All Service and Rentals Unlimited use.  Ms. Hartmann stated 
that All Service applied to the Board and received a variance for outdoor storage and that Rentals Unlimited stores all their equipment inside their building.  Ms. Hartmann stated 
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she did an inspection of Team Equipment and found various pieces of equipment that were not permitted to be on the site including piles of  asphalt, piles of concrete, paving equipment, 55 gallon drums, parts, et cetera.   Ms. Hartmann stated that her letter of denial to Mr. Morrissey did in fact state that if he disagreed with her decision that he could appeal her decision to the zoning board.  Ms. Hartmann read Subsection 189.07.030 (1) to the Board which stated that commercial vehicles, recreational vehicles, buses, ambulances, vans, limousines, trucks and construction equipment and similar vehicles shall not be permitted to be stored in any non residential district unless owned by the occupant of a permitted use in the zoning district and used as an integral part of the business no vehicle shall be used for the permanent or temporary storage of materials in connection with a permitted use.  Ms. Hartmann stated that her site inspection showed that there was substantial outdoor storage.  Ms. Hartmann said in her opinion that the construction trucks and vehicles located in the rear outdoor lot were being stored for use by others and did not meet the definition of parking of a commercial vehicle.  

Ms. Hartmann stated that the Commercial 1 ordinance permits retail sales of goods and services in fully enclosed stores serving the residents of the surrounding neighborhoods; and that the Commercial 3 zone allows retail sales of goods and services based upon what is permitted in the Commercial 1.  

Mr. Rankin asked Ms. Hartmann if she was directly involved with the appeal file.  Ms. Hartmann stated that she is not the planner for the Board of Adjustment and was not aware of any discussions between Mr. Morrissey and Ms. Banyra with regard to the appeal and did not have any discussions with Mr. Morrissey with regard to the filing of an appeal.  Ms. Hartmann told Mr. Rankin that she informed Mr. Morrissey that he should go before the Board for a Use variance.  

Motion to open the meeting to the public.  All in favor.  Motion Carried.

No one came forward from the public.

Motion to close the meeting to the public.  All in favor.  Motion Carried.

Mr. Wahl explained to the Board that the only issue before the Board was the zoning officer’s interpretation of the use restrictions in the C-3 zone and whether that justified denying the zoning permit.  

The Board deliberated.

MOTION by Imfeld, second by Dolengo, reaffirming the decision of the zoning officer  denying the zoning permit for Team Equipment and that the attorney prepare a resolution 
memorializing the Board’s decision.  Yes votes reaffirming the zoning officer’s decision by Cielusniak, Dolengo, Hebert, Imfeld, Melleno, Skvarca and Way.  Motion Carried.
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There being no further business motion by Cielusniak, second by Way to adjourn the meeting at 10:50 PM.  

Respectfully submitted,

Linda Zacharenko

Recording Secretary
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